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Excerpts From Transcript of Testimony 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 


SEVENTH REGION 


In the Matter of: 


Derrorr Association oF PLumsine Con- 
TRACTORS, 


and 


James P. Dorry, An InprvvaL 


In the Matter of: 


MecuanicaL Contractors ASSOCIATION OF 
Derrorr 


and 


James P. Dourry, An InprvpvaL 


In the Matter of: 


Farrincton CoMPaNny 


and 


James P. Dorry, An InprvipvaL 


In the Matter of: 
Goss MecHanicaL Contractors CoMPANyY 
and 
James P. Durry, An Inprvipvau 
In the Matter of: 
J. W. Partuan Company 
and 


James P. Durry, Aw InprvipvaL 


Case No. 
7-CA-1709 


Case No. 
7-CA-1710 


Case No. 
7-CA-1784 


Case No. 
7-CA-1785 


Case No. 
7-CA-1786 


2 In the Matter of: 


Srantey Carter CoMPANY Case No. 


one 7-CA-1787 


James P. Durry, Aw InprvipvaL 


In the Matter of: 
Dowatp Miuter Company Case No. 
and 7-CA-1788 


James P. Dourry, An InprvuaL 


In the Matter of: 
Jonnson Service Company Case No. 


and 7-CA-1792 


James P. Dorry, An InprvipvaL 


In the Matter of: 


Unrrep Encrveers anp Constrgucrors, Inc. Case No. 
aa 7-CA-1793 


James P. Dorry, An InprvvaL 


Room 1008 Industrial Building, 
Detroit, Michigan, 
Monday, January 5, 1958. 


Pursuant to notice, the above-entitled matter came on 
for hearing at 10:00 o’clock, a.m., 


Before: 
Mr. John C. Fischer, Trial Examiner. 


APPEARANCES: 


Mr. Roserr Prsarsk1, Counsel for the General 
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Counsel, National Labor Relations Board, De- 
troit, Michigan. 

Miss Dez Epwarps, 2518 Buhl Building, Detroit, 
Michigan, appearing on behalf of James P. 
Duffy, the Charging Party. 

Mr. WrtusMm M. Saxton, 1881 National Bank 
Building, Detroit 26, Michigan, appearing on 
behalf of United Engineers and Constructors, 
Inc., a Respondent. 

Mr. Leste W. Fremine, 3156 Penobscot Building, 
Detroit, Michigan, appearing on behalf of Detroit 
Association of Plumbing Contractors, Mechan- 
ical Contractors Association of Detroit, Farring- 
ton Company, Goss Mechanical Contractors 
Company, J. W. Partlan Company, Stanley Car- 
ter Company, Donald Miller Company and John- 
son Service Company, Respondents. 

Mr. Martin O’Donocuve, Tower Building, Wash- 
ington, D. C. 

and 

Mr. T. X. Dunn, Tower Building, Washington, 

D.C. 
and 

Mr. A. L. Zwerpuine, 3426 Cadillac Tower, Detroit, 

Mich. 
and 

Mr. Gzorce Mavrer, JR., 3426 Cadillac Tower, De- 
troit, Mich. appearing on behalf of Pipefitters 
Local 636 of the United Association of Journey- 
men and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Can- 
ada, AFL-CIO, Intervenor. 


e * * * * * * * s ee 


47 Mr. Zwerdling: There was a motion, there was an 
Answer combined with the Motion to Intervene which 
has already been marked as an exhibit. I gathered there 
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was no objection, but there hasn’t been any formal state- 
ment on the record insofar as I am aware. 


The intervention is allowed. 


* * Ad e * * 


58 Elgin C. Ruehle 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Trial Examiner: Let the record show the General Coun- 
sel has called the witness under rule 43 (b) of the Federal 
Rules of Procedure. 

Direct Examination 

Q. (By Mr. Pisarski) Mr. Ruehle, by whom are you em- 
ployed? A. Engineers and Constructors, Inc. 

Q. How long have you worked for the United Engineers 


and Constructors in the State of Michigan? A. 1949, 
April, 1949. 


e * s ° ° es * e . * 


59 Q. What is your position with the company? A. 
Construction manager. 
Q. And, what are some of your—what are your duties as 
a construction manager? A. I direct the construc- 
60 tion in this area. 
Q. Now did United Engineers and Constructors 
have a William Kelley in its employ? A. We had. 

Q. When was his starting date and when did he leave 
your company? <A. He started to work for us in August, 
1951 and was employed continually up until June 20, 1958. 
° * s * 4 * * * * ° 

Q. (By Mr. Pisarski) And, what position did he hold 


with your company? A. General foreman of the pipe fit- 
ters. 
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Q. And, in his capacity as general foreman, did he have 
under his supervision, how many workmen, pipe fitters? 
A. At the peak, over two hundred. 

Q. And, what would be a fair representative number? 
A. Maybe two and a quarter, two hundred twenty-five. 

Q. And, did he have under his supervision, any other 
employees? A. Only the pipe fitters. 

Q. Employees other than journeymen pipe fitters? A. 

Yeah, we had an area foreman and foreman, which 
61 are included in the original number. 

Q. Included in the original number. Included in 
the original number, how many foremen would he have 
under his operation and direction? A. About eighteen 
foremen, maybe five area foremen. 

Q. And, in the listing of the hierarchy, the area of— 
the area foreman would have foremen under him? A. Yes. 

Q. Would Mr. Kelley have the authority and did he direct 
the workmen as to what jobs to work on and direct their 
work? <A. That’s right. 


Q. Did he have authority to hire? A. He hired under 
the supervision of our piping superintendent. 


. * i . s * . * . a 


Q. He would be able to consult with Mr. Weiss as to what 
individual would be hired and how many would be hired? 
A. Mr. Weiss would tell him how many men we needed. 

Q. Who would do the actual hiring of the individual? A. 
Who would actually call for them? 

Q. Yes. A. Mr. Kelley would call for the number of 
men. 

Q. Now, did Mr. Kelley have the authority to report 
workers who were not performing their function properly? 
A. Well that was mostly done by Mr. Weiss, our super- 

visor. 
62 Q. Who would bring it to Mr. Weiss’ attention? 
A. Well, Mr. Weiss was constantly on the job out in 
the field. 
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Q. When—if an order had to be carried out, Mr. Weiss 
would direct Kelley to carry out an order. Mr. Kelley had 
the authority to assign these orders to the area supervisors 
who in turn would have the authority to assign these orders 
to the foremen, who would then give the initial direction? 
A. That’s right. 

Q. Does your company have a contract with the United 
Engineers, with the United Association of J ourneymen and 
Apprentices of the Pipe Fitting and Plumbing Industry? 
A. We have an international agreement with them. 


°* e es * o * s se ° Ld 


67 Q. Do you know what his position in the union 
was, if any, during the time of your employ? A. He 
was president of the local. 
Q. Now,— 
Mr. Saxton: Identify which local. 
The Witness: Local 636. 


Q. (By Mr. Pisarski) Well, pursuant to the contract that 
you have with the United Association, were you required 
under this contract to make certain payments pursuant to 
article six of General Counsel’s Exhibit No. 2, paragraph 
241 A. Health and welfare fund, pension fund and vaca- 
tion fund. 

Q. What determined the amount of these payments? <A. 

The amount was determined which was negotiated 
68 between Local 636 and the local associations. 

Q. Article seventeen of this General Counsel’s Ex- 
hibit 2 calls for the settlement and the processing and the 
negotiation of grievances at the first level, members of 
Local 636 in this case. 


Mr. Pisarski: All I wanted to do was ask the witness if 
grievances were processed in accordance with that proce- 
dure. 
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Q. (By Mr. Pisarski) Were they? A. If there were 
any grievances, they no doubt were. 

Q. Did Mr. Kelley have authority to transfer an em- 
ployee on the job from one position to another? A. I don’t 
know what you mean by transfer. 

Q. Suppose that the employee came to work on one por- 
tion of the job and it became necessary to have men on 
another portion of the job. Would Mr. Kelley have the 
authority to move the employee from one portion of the 
project to another on behalf of the company? A. As his 
duties as a general foreman? 

Q. Yes, sir. A. That’s right. 
69 Q. Now, Mr. Kelley, while he held the job of gen- 
eral piping superintendent, the salary on a forty hour 
basis was approximately—was in excess of one hundred 
dollars a week over the journeymen rate? 


a Ad * * * * * & * ° 


The Witness: His wage was in excess of eighty dollars 
over the journeymen. 

Q. (By Mr. Pisarski) For a forty hour work week? A. 
For a forty hour work week. 


° ° * . ° * ° . ° e 


Cross Examination 
Q. An employee of United Engineers and Constructors. 
You say you came to Michigan in 1949 to work on the Mich- 
igan phase of the work being done by United Engineers 
and Constructors? A. That’s right. 
Q. And, Mr. Kelley was first employed by your com- 
pany in 1951? A.I believe it was August, 51; late 
fall of ’51. 
Q. Beginning with Mr. Kelley’s employment in 
1951 and continuing to the termination of that em- 
ployment in 1958, have you always been in Michigan with 
the United Engineers and Constructors? A. That’s right. 
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72 Q. Now Mr. Ruehle, since you’ve been with the 
company, to your knowledge have you or any other 
person in the management of United Engineers and Con- 
structors ever talked with Mr. Kelley to induce or encour- 
age him to maintain membership in the Union? A. No. 

Q. Have you ever talked with him or discussed with him 
or attempted to induce or encourage him to gain or hold 
any office in the union? A. No. 

Q. Has it ever been of any material concern to you or 
the people under you in the management of your company 
whether or not Mr. Kelley did occupy any position in the 
union? A. No. 

Q. Was he made a general piping foreman because of 
any position he occupied in the union? A. He was made a 
general piping foreman before he held an office in the union, 
if I remember right on that. 

* ° ° ° s s * ° s * 
73 Q. I believe you stated that you made the pay- 
ments to the pension, health and welfare funds pur- 


suant to the collective bargaining agreements? A. We do. 


79 Q. How did you learn that he was president? Was 
it simply just hearing that he was president? A. 

That’s right. 

° ° s * * ° ° es ° se 

80 Q. You don’t know of your own personal knowl- 
edge whether Mr. Kelley is actually president of 

Local 636? A. No, not outside of hearsay. 

Q. This is no reflection now, you don’t take any interest 
in Local 636, you don’t have any knowledge of the internal 
affairs of Local 636,do you? A. No. 

Q. Your company doesn’t have any knowledge of the in- 
ternal affairs of Local 6367 A. No. 


81 Q. (By Mr. Dunn) Do you know whether Mr. 
Kelley was president or an official in this organiza- 
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82 tion in 1951, of Local 636 in 1951 when he was em- 
ployed by the United Engineers? A. No, I don’t. 

Q. Did you or any other executive of your company in- 
vestigate to determine whether he was an official of Local 
636 when he was hired? A. I haven’t. 

Q. Do you know of anybody else? A. No. I don’t. 

Q. It is the policy of the United Engineers, when a super- 
visory employee is hired, to determine whether he is serv- 
ing in an official capacity with a labor organization? A. No. 


e eo * * * * * . . ° 


85 Q. Right. Now, I understand you testified Mr. 

Kelley’s rate was eighty dollars over the journeyman 
rate? <A. I said it was approximately eighty dollars for a 
forty hour week. 


Mr. Ruehle, did you or anybody to your knowledge, 

anyone in United Engineers ever cause or encourage 

Mr. Kelley to attend and to participate in general member- 
ship meetings in the pipe fitters union? A. No. 

Q. Did you ever cause or encourage or attempt to cause 
Mr. Kelley to attend and participate in any executive board 

meetings of the union?, A. No. 
87 Q. Did you ever have any knowledge as to when 
these meetings were going to be held? A. I didn’t 
personally, no. 

Q. Did anybody ever notify the company when the union 
was going to hold a meeting? A. Well, no doubt we were 
told that he was going to be off for a day to attend a 
meeting. 

Q. I mean, did the union officially communicate with you 
notice, or Mr. Kelley, of union meetings or even discuss 
them with you or anybody in the company? <A. No. 

Mr. Saxton: That’s all. 

Redirect Examination 

Q. (By Mr. Pasarski) Mr. Kelley has asked for days off 

to conduct union business, hasn’t he? A. I would say yes. 


10 


Q. This is how you would know he was president of 
Local 636? A. That’s correct. 


* * . * ° ° ° ° . e 


88 Q. Now, Mr. Kelley took all of his orders from Mr. 
Weiss, is that correct? Mr. Weiss—it' was his duty 

then to transmit the orders of Mr. Weiss to the appropriate 

area foremen and journeymen? A. That’s right. 

99 A. We had ordered Mr. Kelley to go ahead and 
erect the Wesinghouse pipe which was delivered. 

Unload it and erect. 

100 Q. (By Mr. Saxton) Did Mr. Kelley carry out the 
orders on that day? A. No. 


Q. (By Mr. Saxton) Did he give you any reason for not 
carrying them out? A. Because the pipe wasn’t fabricated 


by a UA shop. 


* ° ° . ° se * & e s 


111 Trial Examiner: Let the record show the witness 
is called under section 43 (b). 


William Kelley 


113 Direct Examination 


Q. You presently are president of Local 636 of the Pipe 
Fitters? A. Yes. 

Q. Your duties are set forth in General Counsel’s Exhibit 
7, is that correct, which are the by-laws? A. Yes. 

Q. As a part of your duties—and you have been an offi- 
cer since 1957? President of the local, is that correct, sir? 
A. 756. 

Q. At least since 57? A. Right. 
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Q. During your term of office, you participated in the 
general membership meetings of the local? A. That is 
correct. 

Q. You chaired the meetings? A. That is correct. 

Q. When an election was to be held, would you appoint a 
committee or an election board to perform the mechanics 
and the functions of an election? A. As a rule, yes. 


Q. Didn’t you appoint—isn’t it true that Harold 

122. Derocher was on the election committee during the 

year 1957 and 1958? A. I would say yes. I am not 

positive though, on it, because I do not have the list and I 
would have—I don’t have any record of it. 


125 Q. (By Mr. Pisarski) In 1957, various members of 

your union were appointed as election tellers or elec- 
tion committee. What were the names of those individ- 
uals? 


The Witness: They are right here on the sheet, Harold 
Derocher, Henry Sieger, Hugh McShane, Carl Beck, Tom 
Story, Bill Bermeister, Alvin McShane, Arnold Luzon, 
Nieman, L. C. Larman, Lou Dejanero and William Irvine. 

Q. (By Mr. Pisarski) Now, what were the duties of these 
individuals? What function did they perform? A. At the 
meetings? 

Q. No, during the election. A. Well, they would—up to 
this point, at this time I believe we had voting machines 
and then— 

Mr. Zwerdling: I’m sorry, I can’t hear. 

The Witness: They had voting machines at the meetings 
prior to that, or to this election, and their duty was to check 
with a man, I believe who came out from the city. There 
was always a man who came with the voting machines to 
tally and so forth, and then there was always challengers, 
there for the votes or the voting machine. 
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Q. (By Mr. Pisarski) Now, when you ran an election in 
the union hall, you divided up the elegibility list into vari- 
ousalphabetical sections for convenience and speed, is that 
correct? A. Yes, to expedite it. 

Q. Yes. Now, at each table for a given set of letters 
would be a group of individuals, is that correct? 


126 Q. (By Mr. Pisarski) And, there would be vari- 
ous individuals sitting at the table with eligibility 
lists, is that right? A. That’s right. 

127 Q. Now, the individuals whose names you read off 
would be those individuals at those tables? A. As 

far as my memory goes, yes. 

Q. And a voter would come up and give his name and the 
individuals would check to see that he was a member of 
the union and a proper person to vote? A. That would be 
correct. 

Q. And then, what would happen then? What would be 
the next step? A. He would vote. 

Q. He would vote. And these people on the committee, 
or the tellers you have read off there, it was their function 
to see that only those people who had properly gone to the 
table and identified themselves would then go to the voting 
booth, is that correct? A. Yes. 

Q. And, it would be their duty to see that each man went 
in by himself and voted? A. That is correct. 

Q. And, it would also be their duty at the close of the 
election to have, to see what the results were? A. That is 
correct. 

Q. And the results would then be given to Mr. De- 
128 rocher? <A. Yes, as the chairman. 

Q. As the chairman, and then pursuant to your pro- 
cedure, you would then call upon the chairman of the elec- 
tion committee for the results of the election? A. That is 
correct. 

Q. Mr. Derocher would then—this would be during a 
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union meeting and Mr. Derocher would go up to the stand 
and give the results to Mr. Mowat who would then read them 
off? A. No. 

Q. No? What would the procedure be? A. The proce- 
dure would be that he would bring the total vote, he would 
list the total vote and then each individual’s vote and they 
would bring that up to the forum, you might say, and he 
would turn it over to the secretary there to read off. 

Q. I see. And, Mr. Derocher it—and other members of 
this teller’s committee or election committee would be the 
ones who would, when you had election machines, to see that 
the tallies were correct and check to see that the tallies 
were as registered on the machine? A. Any time you had 
an election, you always had opposition. You had people 
from both sides checking the tallies. 

Q. You mean challengers. A. Challengers. 

Q. Yes, but you would have people on the committee 
whose duty it was to tally the ballots. The challengers 
were there to see that the tally was correct? A. I would 

say yes to that. 
129 Q. You yourself have voted in the union election 
since 1957, is that correct? A. That is correct. 

Q. Can you tell me how many elections have been held 
since January, 19577 A. Off hand, no, because we replaced 
members to the executive board. 

Q. You held an election in 1957 though, in December? 
A. Yes, it says right here. 

Q. And, you recently held an election in December, 1958? 
A. Right. 

Q. The—you haven’t always used voting machines in your 
elections, have you? A. No. 

Q. The election in 1957 and 1958 was done without vot- 
ing machines, is that correct? A. I forget whether it was 
1957 or 1958. I know 1958 was done without voting ma- 
chines. 1957, I believe was also done without voting ma- 
chines. 

Q. 1957-58 election in which voting machines were not 
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available to your organization to use in an election, you 

use paper ballots, is that correct? A. That is correct. 

Q. And, the people twhose names you read off on 

130 the committee were the men who passed out the 
paper ballots? A. You mean at the tables? 

Q. Yes, at the tables, pursuant to their duties on the 
committee? A. That is correct. 

Q. After the man was properly checked off, they would 
give him the ballot when he had properly identified himself. 
These people were also in charge of depositing the ballots 
in the ballot box to see that the ballot wasn’t given to an 
unauthorized person or to improper persons? A. That is 
correct. There is only one ballot box. 

Q. Yes. A. They are all folded and deposited in the 
one ballot box. 

Q. And, it was the duty of the members on the election 
committee to see that this was done properly? A. I would 
say so. 

Q. And, when these ballots were counted, these paper 
ballots, it would be the duty of the people on the committee 
to do the counting? A. Yes. They are allowed chal- 
lengers. Anybody can go back to the table and act as a 
challenger for or against. 

Q. But the challengers would not do the actual challeng- 
ing, they would be there to represent the respective slates 
of persons running for office to see that the count was fair 
and proper? A. That is correct. 

° ° * ° ° Py ° ° ° ° e 
131 Q. (By Mr. Pisarski) It was the same for the year 

’d8 as it was for the year ’57, same commission? A. 
There may have been a change, but I don’t see it. 


Cross Examination 


Q. Did you work there continuously until the job 
shut down around June 20 of ’58? A. Correct. 
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Q. When did you first become an officer of Local 636% I 
am referring to any office now, not merely President. A. 
1956. 

Q. 1956. And, what was the first office you held? A. 
President. 

Q. That is the same office you hold today? A. Correct. 


Q. While you worked for United Engineers and Construc- 
tors, did Mr. Ruehle or any other member of the manage- 
ment of that organization encourage you or instruct you or 
otherwise prod you in any manner to seek any office in the 
union? A. No, sir. 

Q. Did he ever discuss with you any office of the union 
that youheld? A. No, sir. 

Q. Did they ever discuss with you any course of action 
they thought you should take as a union officer with re- 
spect to union affairs? A. No, sir. 


Q. Did they ever encourage you not to attend any 
union meetings? A. No, sir. 

Q. Did they ever encourage or insist tht you participate 
in any executive board meetings of the union? A. No, sir. 

Q. Did they ever make it a condition of your continued 
employment as a supervisor that you maintain your union 
membership or office in the union? A. No, sir. 

Q. Now Mr. Kelley, during the time that you were gen- 
eral piping foreman of the United Engineers and Con- 
structors, did you ever have occasion where you could not 
carry out the orders of your superiors because you felt it 
conflicted with your duties as an officer of the union? 

Mr. Pisarski: Objection. 

* se e * se * * s s a 
Q. Now as a supervisor, Mr. Kelley, normally it 
would be your job to carry out orders without ques- 
tion, is that not correct? A. That is correct. 
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139 Q. (By Mr. Saxton) Mr. Kelley, have you ever 
handled with the management of the United Engi- 

neers, any grievances involving complaints of Local 636 

individually? A. Asa general foreman you get beefs every 
day of some sort or another. 

140 Miss Edwards: I can’t hear you. 

The Witness: As a general foreman you get beefs 
every day whether it is from the company or the men. The 
water’s too cold, maybe some guy says the water’s too cold; 
the next day it’s too hot. It’s general that you do catch it. 


141 Q. During the time that you worked for United 

Engineers and held the position of general piping 
foreman, were all the employees who did pipe fitting work 
ultimately under your jurisdiction? A. Yes. 


e * s s ° Ad s s e ° ow 


142 Q. Did you have the right to hire and fire without 
the authority of Mr. Weiss? A. No, sir. 


144 Q. How many times after you became a foreman 

did you work with the tools with any company? A. 
Any time the job would wind up or end up, then you went 
to work with the tools. That’s all. 

Q. Is the general practice in the trade, not only this trade 
but any other craft, that where a foreman finds that work 
is slack in the foreman’s job, that he goes back to the tools? 
A. That is correct. 


155 Q. (By Mr. Dunn) You also know Mr. Derocher 
has been on the election committee consecutive years 

or consecutive elections since 19472 A. Yes, sir. 
Q. Did you know that? A. I didn’t know it for a fact, 
but I do believe I’ve seen him down there most every time. 
Q. Most every time? How about Mr. Hugh McShane, 
who is number three on the election list? A. McShane— 
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Q. Do you know how long he’s been a member of 
156 Local 636? A. He served his apprenticeship the 
same time I did. 
Q. In 19386? A. Right. 
Q. Do you know he’s been on the election committee since 
1946? A. No, I didn’t. 
Q. Do you know he’s previously served on the election 
committee? A. Yes, I knew he had served on the election 
committee. 


157 Mr. Dunn: Hugh McShane has been a local mem- 
ber since 1936, been on an election committee since 

1946, that he’s been a supervisor of various companies since 
1945. All right? 

Mr. Pisarski: All right. 

Mr. Dunn: While you are in a stipulating mood, would 
you also stipulate that Mr. Derocher has been a local mem- 
ber since 1934? 


Mr. Pisarski: I’ll stipulate he’s been a member, but as 
to the relevancy as to how long he’s been a member, you 
know. 

Mr. Dunn: I understand that. And that he’s been a 
superintendent or foreman since 1943, that he’s been on the 
election committee since 1947. 

Mr. Pisarski: All right. 


Mr. Dunn: Will you also stipulate that Al Me- 
Shane has also been a member since 1936, has been 
on the election committee for the past nine years and he 
has been either a foreman or a supervisor during all that 
time? 
Mr. Pisarski: With members of the Association? The 
Association that you have a contract with? 
Mr. Dunn: I understand that, so I’ll agree to that. 
Mr. Pisarski: And that the other supervisory positions 
are also with the association with which there is a contract 
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with the exception of Mr. Kelley who is not in the associa- 
tion contract. 

Mr. Dunn: I'll agree to that. You are not raising a ques- 
tion about the foremen, however, you are just raising a 
question about the supervisors? 

Mr. Pisarski: The individuals you spoke about now. 

Mr. Dunn: Some of them served as foremen previous to 
supervisor. I’m calling then supervisors as far as fore- 
men—superintendents are concerned. 

Mr. Pisarski: All right. 


161 Q. (By Mr. Dunn) Mr. Kelley, although you have 
a right to vote—strike that. As president, you have 
a right to vote in an election and I assume that you exercise 
your franchise in that respect? A. That is correct. 
Q. On any other questions, however, you vote only in 
case ofa tie? A. That would be right, yes. 


166 Pursuant to adjournment, the aboveentitledmatter 
came on for further hearing at 9:00 o’clock, a.m. 


. s s s * * s e s 


William Kelley 


Redirect Examination 
171 Q. (By Mr. Pisarski) Mr. Kelley, yesterday you 
testified that while you were—held the position which 
was previously described, at United Engineers, daily the 
various workers would come to you with different types of 
compaints. Is that correct? A. Normal working beef, 
yes. 
Q. And, you would adjust these normal grievances or 
beefs right on the job, right on the spot? A. Well, yes, if 
it’s within— 
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172 Q. Well, I don’t know. Mr. Saxton has limited 

my question. I’d like you to explain it in your own 
terms. A. Naturally when you are running any jobs, you 
are going to have complaints. Maybe the tools aren’t right 
or you need more tools or you need less tools. Maybe some- 
body else is using all the tools when one party needs them, 
and you more or less stabilize it, stabilize your equipment 
and tools. 

Q. Would you receive any complaints about the assign- 
ment of work from various employees at times? A. Not 
unless the man was sick or something. 

Q. And, when you received these complaints from the 
workmen, did you adjust them? A. You try to adjust them, 
yes. 

Q. Allright. And, you mentioned earlier in your exami- 
nation by Mr. Dunn, that there was a steward on the job. 
What was the Steward’s name again? A. Jack Shimm. 

Q. Jack Shimm? A. Yes. 
173 Q. For whom was he a steward? A. For whom 
was he a steward? 

Q. Yes. A. He was a steward for the men on the job. 

Q. For what union was this? A. 636. 

Q. And, grievances if any that would arise would have 
to be processed through him in accordance with the agree- 
ment that you had with the company? A. Well, they would 
—no, not exactly. Any member can be, if it isn’t right. If 
it isn’t right, it isn’t right. That’s all. We don’t have any 
set policy for anybody to beef. 

s * s * ° * * ° * * e 

Q. (By Mr. Pisarski) Who comprises the negotia- 

tion committee when General Counsel’s Exhibits 3 

and 4 were negotiated on behalf of the Union? A. The 

executive board and the business agent, and also you have 
the Plumbers in there. 


* e ® * s * e * * e 


Q. (By Pisarski) In the negotiation of General 
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Counsel’s Exhibits 4 and 3, who were on the negotia- 
team for Local 636% A. The Executive Board. 
Q. And, on the Executive Board at that time was Don 
McNamara, is that correct? A. Which year was that, the 
last one, you mean? 
179 Q. On the negotiation of General Counsel’s Ex- 
hibit No. 4 which was entered into on July 1, 1956. 
A. Don McNamara was on that, yes. 
Mr. Dunn: What was the answer? 
Trial Examiner: Yes. Or, wait a minute, ’56. 
The Witness: The Executive Board, yes, he was on that. 
Q. (By Mr. Pisarski) And, he was on the Executive 
Board during the negotiations, participating in the negotia- 
tions of General Counsel’s Exhibit No. 4 which was the 
1958 July 1 contracts? A. Correct. 
Q. All right, and this was also true of Mr. Hugh Sieger, 
is that true? A. That’s right. 
Q. Mr. Hugh Sieger was both on the negotiation team 
for Local 636 and on the Executive Board and participated 


in negotiations in both of those contracts? A. That’s cor- 
rect. 


Recross Examination 
180 Q. (By Mr. Fleming) Mr. Kelley, in the 1958 ne- 
gotiations as the union negotiating team was origi- 
nally constituted, Mr. Hugh Sieger was on the negotiating 
committee, is that correct? A. Yes, sir. 


Q. That’s right. A. What I see, when the negotiations 
are all over and the settlement has been made between the 
union and the contractor, then it is brought back to the 
local union and approved by the body. Then I sign it. 

Q. Do you know of your own knowledge who ex- 

181 actly sat on the negotiating committee in 1956, 
1957 and 58 A. Outside of knowing that the exec- 

utive board should sit there and the business agent or 
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business manager should be there, I couldn’t tell you. I 
know the plumbers are in it, I know the pipe fitters negoti- 
ate and that’s all. 


° * es . s * * * * . e 


Q. As a matter of fact, when you were talking about 
these beefs that you get on the job and you get them as a 
general foreman as a usual thing, you are getting these 
beefs in your capacity as a general foreman, not as a repre- 
sensative of the union? A. That is correct. 


es s s ° * * . e e * e 


189 Q. (By Miss Edwards) All right. Were some of 
the people who worked on this job members of 636, 
to your knowledge? A. Some of them, yes. 

Q. All right, have you any idea what percentage of them 
were? A. During the course of a job, you might have quite 
aturnover. I would say about approximately fifty percent. 

Q. Approximately fifty percent. Now, of the other fifty 
percent, were they members of the United Association? A. 
Yes. 

Q. And, of other locals, is that right? A. That is correct. 

Q. Now, referring to paragraph—article five, hiring of 
men, page four of the agreement, and may he have that 
back? 

Miss Edwards: At the top of the page, second sen- 

190 tence where it says, “The initial request for fur- 

nishing of journeymen shall be made to the local 

union within whose jurisdiction the work is being per- 
formed.” 

Q. (By Miss Edwards) To what local union did United 
Engineers make their request for journeymen? 

Trial Examiner: If you know. 

Witness: I would say 636. 

Q. (By Miss Edwards) All right, now is there as a mat- 
ter of fact, any other local union of journeymen pipe fitters 
chartered by the United Association in the Detroit area, 
other than 636% A. Yes, the plumbers local. 
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Q. Well, they are plumbers, are they not, and not pipe 
fitters? A. They are journeymen. 

Q. Yes, but of journeymen pipe fitters, is there any other 
local other than 636 in the Detroit area? A. No. 


191 Q. Now, as I understand that contract, it provides 
that a steward may take up a grievance on behalf of 
aworkman. That’scorrect? A. That is correct. 
Q. All right. Did the steward ever come to you with a 
grievance on behalf of a workman? A. Yes. 
192 Q. And, you adjusted it in your capacity as fore- 
man is that correct? A. If I could. If not, I would 
214 of the UA in regard to the cases involving United 
take it along to the superintendent, that’s all. 
° ° s * & s * = * = oo 
196 Redirect Examination 
Q. (By Mr. Pisarski) But your job as president, 
being a good union man, would’nt you see to it there were 


only good union men on the job, members of 636 or the 
United Association? 

Mr. Dunn: I object to that. 

Trial Examiner: The objection is overruled. Let him 
answer that. 

The Witness: I’d prefer they were from Local 636. 
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200 Mr. Dunn: At this particular time, I am moving 

the intervention of the United Association of Jour- 
neymen and Apprentices of the Plumbing and Pipe Fitting 
Industries of the United States and Canada, AFL-CIO, 
which is an international union. 


204 Mr. Pisarski: Yes, I do, with this respect, that 

his intervention should only be limited—now they 
are not Respondents in this proceeding and their interven- 
tion should only be permitted to the extent that any matters 
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that affect them contracturally. Now, they may have inter- 
ests other than contractural and on those matters they 
are just another American person and have no more right 
to intervene in this proceeding than a man walking down 
the street. 


Mr. Pisarski: That type of intervention was never 
allowed. To this point Mr. Dunn and Mr. Zwerdling 
entered appearances only on behalf of Local 636, so we 
have never faced the problem of the UA intervention. I 
will not oppose UA intervention in the cases involving John- 
son and United for the purpose that they hold a contract 
with both of those organizations, and, therefore, under our 
American rules of jurisprudence, they should be given a 
chance to intervene. 


s * s s * s s * * * e 


Mr. Fleming: Mr. Trial Examiner, may I make a 
suggestion? As I understand it, the motion for in- 


tervention on behalf of the other unions is not presently 
before us, so I think discussion on that is premature. The 
only motion that is now pending is the intervention 
214 of the UA in regard to the cases involving United 
Engineering and Johnson Service. General Counsel 
has conceded that they have the right to intervene as to 
those two cases. So, that is disposed of. 

Now next we have the question of whether the UA is 
intervening in the remaining cases as the UA or as counsel 
for 636. Now, as I understand Mr. Dunn’s motion, he is 
attempting to intervene in those cases as representing the 
UA rather than Local 636. Is that correct? 

Mr. Dunn: I am moving to intervene in this case, Mr. 
Fleming, as the United Association in these cases. 

Trial Examiner: Then you have withdrawn from 636, 
as I understand it? 

Mr. Dunn: Yes. 
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215 Trial Examiner: Well, let’s see if we cannot con- 

tinue and get something done between now and twelve 
o’clock, because I am not going to be put in a box of making 
an immediate decision on a matter as complicated as this 
and as fundamental as this, in any hurry. 

I'll reserve my final ruling in that. I’ve granted your 
withdrawal in the one instance, and of course, counsel has 
conceded the International Intervention in the other two 
cases. 


216 Mr. Saxton: Then Mr. Examiner, I briefly would 

like to make a motion and be heard on the motion to 
sever and be excused from these proceedings inasmuch as 
I am counsel for only the one company, and one of the pur- 
poses for the motion to sever, of course, was so that we 
would not have to stay here and listen to things which were 
of no concern to us. 

I should again like to point out to the Examiner that the 
colloquy that we have just had here all the more points 
up the need for the severence. Here again, both parties 
are pointing out differences between the United Engineers 
case and all these other cases and repeatedly since yester- 
day, that has come to the fore. I am not going to belabor 
that point. I only want to bring it again to the Examiner’s 
attention in support of the motion to sever. 

At this time I would like to move to have the charges 
against United Engineers dismissed for the reason that the 
Board here is charged with the burden of affirmative proof 
to substantiate their charges. 


219 Mr. Pisarski: I don’t intend to give a protracted 
statement, except that I feel the burden of proof has 
been met and there is a violation within the meaning of 
the cases. 
Mr. Dunn: United Association joins in the motion of 
counsel for the United Engineers. 
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Trial Examiner: Well, I cannot go back, I do not recall 
all of the evidence that has gone in here yesterday with 
reference to your contention here, counsel, requesting dis- 
missal. Whether or not the General Counsel has sustained 
the burden by a preponderance of the evidence, I cannot 
at this time say, so I’ll overrule your motion. You may 
have an exception. 


e e s s oa s aE s .d * e 


Mr. Saxton: I understood your remarks to be 
from the nature of this hearing and so forth, that 
the evidence will show whatever it does show and you are 
not prepared, without having an opportunity to review it, 
to say whether or not the preponderance of the evidence 
shows one way or another. Did I misunderstand that? 
Trial Examiner: No, you did not. 
Mr. Saxton: In light of that, then, are you overruling 
my motion, denying it, or are you taking it under advise- 
ment? That’s all. 


Trial Examiner: Ill rule definitively on that at the con- 
clusion of the General Counsel’s case. 


Cd * * * * * * . * * e 


Mr. Pisarski: I’d like to call Mr. Best under rule 
43 (b), with the Johnson Service Company. 
Trial Examiner: Hold up your right and and be sworn. 


James Best 
Direct Examination 

Q. (By Mr. Pisarski) By whom are you employed, Mr. 
Best? A. Johnson Service Company. 

Q. And, the Johnson Service Corporation—or rather, 
Johnson Service Company is a Wisconsin corporation? 
A. That’s right. 

Q. And, its principal office and headquarters are located 
in Milwaukee, Wisconsin? A. That’s right. 

Q. Do you have branches in other cities other than Mil- 
waukee and Detroit, Michigan? <A. Yes, sir. 
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Q. Where do you have branches? Just nameafew. A. 
Oh, all principal cities. We have one hundred five. 


223 Q. The Detroit office—the office I am referring to 

as the Detroit office is actually located in Ferndale, 
Michigan, which is a suburb immediately contingent to the 
City of Detroit. That’s correct, isn’t it? A. That’s cor- 
rect. 


Q. Do you have in your employ, a Cyril M. Kruger? A. 
Yes. 

Q. What is his position? A. He is superintendent of 
construction. 

Q. What is your position, sir? A. Manager. 

Q. Is he subordinate to you? A. Yes, sir. 

Q. As a superintendent of construction, does he have 
under his immediate direction, approximately fifty-four 
employees and supervisors? A. Throughout the State, yes. 

Q. Of this amount, approximately how many are super- 

visors? A. Oh, six. 
224 Q. Does Mr. Kruger have complete authority to 
direct, hire, lawoff or discharge employees? A. Yes. 

Q. Does he have the authority and has he adjusted griev- 
ances on behalf of that company with Local 636? A. I 
know of none. 

Q. Does he have the authority to adjust grievances? A. 
I would say yes, if they ever come up. 

Q. Do you have a contract with the United Association, a 
national agreement? A. We had one which has expired. 


Mr. Pisarski: I now offer General Counsel’s Exhibit 8 
which was a contract entered into on September, 1957 be- 
tween Johnson Service Company and the UA. This con- 
tract had an expiration date as contained in the contract, 
and since that date I am willing to stipulate— 
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Mr. Fleming: Let’s get this into evidence first. 

Mr. Pisarski: Any objection to the introduction in 
225 Trial Examiner: Let the record so show such docu- 
ment is received into evidence. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 8 for identification and re- 
ceived in evidence.) 

Q. (By Mr. Pisarski) This contract is currently expired? 
A. That’s right. 

Q. And, under what agreement are you currently work- 
ing? A. Well, they have a new agreement which is not 
signed which we are operating under. I understand it is 
to be signed, has been signed. 

Q. When did you commence working under this new 
agreement? A. I can’t answer that. I assume on the ex- 
piration of that one, but I can’t say for sure. 

Q. Was it—during the interim, was General Counsel’s 
No. 8 extended on a day to day basis until the new agree- 
ment? <A. I don’t know. 

Mr. Fleming: We are willing to stipulate that upon the 
expiration of the agreement between Johnson Service Com- 
pany and the UA, which expired on or about September 1, 
1958, that for a short interim period that the contract was 
extended on a day to day basis, and that some time, ap- 
proximately around October Ist, 1958, the terms of a new 
agreement were put into effect, that Johnson Service Com- 
pany did not sign the contract because of some dispute in- 
volving a subsidiary in Canada which had to be resolved 

before they would actually execute the agreement, 
226 but they have been working under the terms of that 
agreement. 

Trial Examiner: Well, if they are working under the 
terms of the agreement, is that stipulation agreeable? 

Mr. Pisarski: J’ll join. 

Trial Examiner: Let the record so show. 

Mr. Dunn: Can we go off the record? 
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Q. Where do you have branches? J ustnameafew. A. 
Oh, all principal cities. We have one hundred five. 


223 Q. The Detroit office—the office I am referring to 

as the Detroit office is actually located in Ferndale, 
Michigan, which is a suburb immediately contingent to the 
City of Detroit. That’s correct, isn’t it? A. That’s cor- 
rect. 


° * * * * * © * ° ° s 


Q. Do you have in your employ, a Cyril M. Kruger? A. 
Yes. 

Q. What is his position? A. He is superintendent of 
construction. 

Q. What is your position, sir? A. Manager. 

Q. Is he subordinate to you? A. Yes, sir. 

Q. As a superintendent of construction, does he have 
under his immediate direction, approximately fifty-four 
employees and supervisors? A. Throughout the State, yes. 

Q. Of this amount, approximately how many are super- 

visors? A. Oh, six. 
224 Q. Does Mr. Kruger have complete authority to 
direct, hire, lawoff or discharge employees? A. Yes. 

Q. Does he have the authority and has he adjusted griev- 
ances on behalf of that company with Local 636? A. I 
know of none. 

Q. Does he have the authority to adjust grievances? A. 
I would say yes, if they ever come up. 

Q. Do you have a contract with the United Association, a 
national agreement? A. We had one which has expired. 


Mr. Pisarski: I now offer General Counsel’s Exhibit 8 
which was a contract entered into on September, 1957 be- 
tween Johnson Service Company and the UA. This con- 
tract had an expiration date as contained in the contract, 
and since that date I am willing to stipulate— 
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Mr. Fleming: Let’s get this into evidence first. 

Mr. Pisarski: Any objection to the introduction in 
225 ‘Trial Examiner: Let the record so show such docu- 
ment is received into evidence. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 8 for identification and re- 
ceived in evidence.) 

Q. (By Mr. Pisarski) This contract is currently expired? 
A. That’s right. 

Q. And, under what agreement are you currently work- 
ing? A. Well, they have a new agreement which is not 
signed which we are operating under. I understand it is 
to be signed, has been signed. 

Q. When did you commence working under this new 
agreement? A. I can’t answer that. I assume on the ex- 
piration of that one, but I can’t say for sure. 

Q. Was it—during the interim, was General Counsel’s 
No. 8 extended on a day to day basis until the new agree- 
ment? A. I don’t know. 

Mr. Fleming: We are willing to stipulate that upon the 
expiration of the agreement between Johnson Service Com- 
pany and the UA, which expired on or about September 1, 
1958, that for a short interim period that the contract was 
extended on a day to day basis, and that some time, ap- 
proximately around October 1st, 1958, the terms of a new 
agreement were put into effect, that Johnson Service Com- 
pany did not sign the contract because of some dispute in- 
volving a subsidiary in Canada which had to be resolved 

before they would actually execute the agreement, 
226 but they have been working under the terms of that 
agreement. 

Trial Examiner: Well, if they are working under the 
terms of the agreement, is that stipulation agreeable? 

Mr. Pisarski: I'll join. 

Trial Examiner: Let the record so show. 

Mr. Dunn: Can we go off the record? 
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Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

Mr. Dunn: The Johnson Service has been in agreement 
with the United Association in the same fashion as United 
Engineers in accordance with the exhibit of the United 
Engineers contract, save that Johnson Service did not 
actually become signatory and execute the national agree- 
ment as applied in the United States because of a certain 
dispute in Canada which has no relevancy to this hearing; 
but Johnson Service did operate under the newly bargained 
contract between United Association and other national 
contractors, so that for the purposes of this hearing, John- 
son Service has been in agreement with the United Associa- 
tion in accordance with the exhibit of the United Engineers 
from July 1, 58 to the expiration date of that contract. 

Trial Examiner: Such understanding and stipulation is 

concurred in by counsel and is a matter of record. 
227 Mr. Pisarski: Yes, sir. 


Q. (By Mr. Pisarski) Pursuant to article six of General 
Counsel’s Exhibit No. 8, paragraph nineteen, has the John- 
son Service Company made health and welfare and vaca- 
tion and pension payments into the trust fund that is 
provided for in General Counsel’s Exhibits Nos. 4 and 3 
on behalf of its employees in the Detroit branch? A. We 
make payments to funds, without reading all of this, yes. 

Q. And, the funds were negotiated by Local 636 with lo- 
cal contractors? A. Yes. 


Q. (By Mr. Pisarski) Were such payments made 
on behalf of Mr. Cyril Kruger? A. Yes. 


Q. That was done pursuant to your national agreement? 
A. Yes. 


Q. Under your national agreement, do you know how 
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many of your employees, or what proportion are members 
of Local 636% A. I don’t know off hand. Less than half 
of them. 


Cross Examination 
Q. (By Mr. Fleming) Mr. Best, in the charge that has 
been filed with the Board and a Complaint issued by the 
Board, it is alleged that certain acts were done on the part 
of the company in relation to its employee, Mr. Kruger. 
And, I would like to ask you how long has Mr. Kruger been 
employed by the Johnson Service Company? A. Thirty- 
three or thirty-four years. 
Q. Since on or about May 27, 1957, have you or anyone 
in the management of your company to your knowledge, 
caused Mr. Kruger to attend or participate in gen- 
229 eral membership meetings of the union? A. No. 
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Q. Since that date, have you or anyone in management 
in your company caused Mr. Kruger to be a trustee of the 
union? A. No. 


Q. In your capacity as general manager of the Michigan 

office of the Johnson Service Company, have you ever at- 

tempted in any manner whatsoever to influence or 

230 direct Mr. Kruger in any of his affairs with the 
union? A. No. 

Q. To your knowledge, has Mr. Kruger’s relationship 
with Local 636 ever casued any direct or indirect benefit to 
your company? A. No. 

Q. To your knowledge, has Mr. Kruger ever done any- 
thing his union activities which has resulted in a benefit 
to your company? 


* o * s s * . 
The Witness: Not to my knowledge. 
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Q. (By Mr. Fleming) Have you or anyone else in man- 
agement of your company to your knowledge ever encour- 
aged Mr. Kruger to participate in Union affairs? A. No. 

What—is Mr. Kruger’s compensation from the 
231 company in proportion to the compensation that 
is paid to Journeymen pipe fitters? A. Yes. 

Q. And, insofar as the journeymen receive increases in 
their compensation, Mr. Kruger would also receive an in- 
crease in compensation? A. That’s right. 

Q. How long has Mr. Kruger been superintendent of 
construction? A. Over ten years. I don’t know, exactly. 


Q. (By Mr. Dunn) Have you stated what personnel was 
under Mr. Kruger? <A. The installation crews are all un- 
der Mr. Kruger. 

Q. And, are they journeymen? A. Yes. 

Q. Is there any other supervisory force, personnel di- 


rectly under Mr. Kruger? <A. I don’t quite know how to 
answer that. I would say yes. 


232 All right. Were you ever advised by Mr. Krager 

or by anybody else, for that matter, what Mr. 
Kruger’s obligations were as an officer of Local 636% A. 
No. 


Q. (By Mr. Dunn) Do you—to your knowledge, did Mr. 
Kruger discuss with anybody, discuss with you or with any- 
body else on your level, on the executive level, any affairs 
that he might have had in respect to any official position 
he might have had with Local 636? A. Not officially, no. 

Q. Do you know whether Mr. Kruger is an official of 636 
at this time? A. I do, and maybe I should explain. We 
have two relationships involved, and I am the manager, but 
I am also Mr. Kruger’s son in law. That makes it kind of 
hard to— 
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233 Some of these things we may have discussed over 
the dinner table, but none of them officially. 


Q. On this particular job—well, strike that. Were 

there any jobs on which Mr. Kruger had charge that 

you had more than two or three mechanics during the time 
in question? A. I believe there were two, maybe. 

Q. Two. That is generally the crew involved, is that 
correct? A. There is two jobs that would have more than 
two. 

Q. I’m sorry. How many would there be more than two 
on those particular jobs? A. We had two big jobs going 
about that time where there were up to nineteen men. 

Q. Approximately what would be your personnel at its 
peak, considering these two jobs, these thirty-eight there, 
how many other journeymen would you have in your em- 
ploy, just approximately? A. You are talking in the De- 
troit area, or the state? 

Q. The Detroit area. A. Well, the two jobs weren’t 
peaked—at the same time I would say our maximum De- 

troit force was approximately thirty men. 
235 Q. You usually have a steady force of people who 
have been with you for many years? When I say 
people, I am talking about journeymen. A. That’s right. 

Q. There is another type of experience—although these 
journeymen belong in the pipe fitting trade, there is an 
additiona} type of experience and skill necessary in this 
particular type of work in servicing these controls and in- 
stalling these controls? A. That’s right. 

Q. In industrial and commercial buildings, is that cor- 
rect? A. That’s right. 

Q. You testified to your approximate knowledge, there 
were fifty percent of 636 journeymen on your jobs. Do 
you know where the balance of those people came from, 
the other journeymen came from? A. Well, Mr. Kruger 
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handles the whole state, and they came from locals through- 
out the state. 


237 Redirect Examination 

Q. (By Mr. Pisarski) Mr. Kruger is the highest 
paid hourly rated worker you have as construction super- 
intendent? A. That is right. 

Q. There will exist as much as thirty dollars between 
his pay per week and your other journeymen? A. That 
is correct. 

Recross Examination 

Q. (By Miss Edwards) When did you first learn that 
Mr. Kruger was an officer or held an elected position in 
Local 636? A. I don’t know. 

Q. Can you recall approximately when? 

Mr. Zwerdling: Mr. Examiner, the gentleman said he 
didn’t know. 

Trial Examiner: Yes. She may be taking this witness 

on testing credibility. I don’t know either. 
238 The Witness: I suppose five or six years ago. I 
don’t remember. It is quite a while back. 

Q. (By Miss Edwards) How long have you been man- 
ager in Michigan of Johnson Service? A. Two years. 

Q. Two years. So that before you became manager, you 
knew Mr. Kruger did hold office in the local union? A. 
That is correct. 

Q. And, it is a fair statement, I take it then, that you 
have known at all times since you became manager that he 
was holding office in a local union? <A. Yes. 

Q. Does Mr. Kruger decide what men shall perform what 
work on a given date? Does he direct and assign the jobs 
to them? <A. Yes. 

Q. And, does he adjust grievances on behalf of your com- 
pany? A. If there are any, he would adjust them. 
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239 Mr. Pisarski: I'll call Mr. Kruger under 43 (b). 


Cyril M. Kruger 


Direct Examination 


Q. Do you hold any position in the Union? A. I did. 
Q. Did you ever hold any positions in the union? A. 
Yes. 
Q. For what period of time? A. Well, I can’t give any 
dates, but say approximately twenty-five years. 
Q. And, what position did you hold? <A. Trustee. 
Q. Is that an elective position? A. It is. 
Q. When did you resign the position? A. Oh, 
here just shortly in the last week. 


Q. During the years 1957 and ’58, have you attended 
union meetings and participated in unon meetings of Local 
636% A. Ihave to some extent, yes. 

Q. Have you voted in their elections? A. I did not vote 
in the last one. I voted in the one previous. 

Q. In 1957? A. Now, wait a minute, wait a minute, 57? 
I don’t know. I can’t say I did or didn’t. 

Q. When did you run for office? When was it you ran 
for office for the trusteeship? A. I think this last time 
apparently it was in ’56 was when the term at the end of 
56 expired, I would say. 


Mr. Pisarski: If it will expedite matters—is your term 
of office a three year term? 
The Witness: Yes. 


241 Q. (By Mr. Pisarski) When you attended general 
membership meetings in 1957 and 1958, did you vote 
in matters on the floor? A. Yes. 
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Q. (By Mr. Pisarski) Who determines how many men 
will be hired by the company on a particular project? A. 
Well, I would determine it by the progress of the installa- 
tion. 

Q. And, in the event that you needed more men in the 
Detroit area, what would be your procedure to obtain them? 
A. Oh, I’ve been calling up the office of the steamfitter 
union and requesting them. 

Q. That is Local 636? A. Right. 

Q. Do you know about how many men from Local 636 
are generally in the employ, in your employ? A. That, 
of course that depends a lot—of 636, perhaps at this time 
we'll say maybe twenty-five or thirty men. I don’t have 

the exact figure. 
242 Q. No, I am just asking you to approximate it. 
Give us a picture of approximately how many men 
would be working on projects in the Detroit area from Local 
636. A. The proximity of twenty-five men, we'll say. 


Q. Out of a group of how many? A. Fifty or so. 


e ° sd s s e s s es s 


Cross Examination 


Q. And then, do you know of your own personal 
knowledge about how many of the one hundred per- 
cent, how many would be members of Local 636? A. Not 
a hundred. I said approximately around twenty, twenty- 
five. I don’t know the exact figures. 
Q. About twenty-five percent? O. N. 0, twenty-five men. 
About half. 
Q. Now you said you voted on the floor at several meet- 
ings, several meeting in 1957? A. I would say, yes. 
Q. Did you attend any meetings at all in 1958? A. Yes, 
I have. One or two. I wouldn’t know exactly, but ap- 
proximately one or two. 
Q. One or two in 1958? A. Right. 
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244 Q. In the meeting or meetings that you appeared 

in 1957, did you vote for any officers at an election? 
A. In ’57, I—it was the—if there was a general election 
there. I don’t recall if that is the year that that general 
election was or not. If it is, why I did. 

Q. I'll refresh your recollection. If there was a general 
election in November, 56, would you have voted in the elec- 
tion? A. I would have voted, yes, in ’56, if that is when it 
was, yes. 

O. Have you voted in any election since that time? A. I 
voted in one election in November of this past—I think it 
was November—of this past year. 

Q. In November of 1957? A. Yes. 

Q. Have you voted in any election— 

Mr. Pisarski: No, no, no, ’58. 

The Witness: ’58. 

Mr. Dunn: Pardonme. ’58? 

The Witness: That’s right. 


e e e e e s e e e e 


Q. You have no authority other than as set forth, 
you have no authority as trustee other than that 
which is set forth in article thirteen of the By-Laws and 
Constitution of Local 636, is that correct? A. That is 
right. 
Q. Have you ever signed any checks in conjunction with 
the president or secretary? A. I have. 
246 Q. Have you signed any checks since 1956? A. I 
would say so. 


e es ° es se . = es e e . 
Q. And, you, as trustee, together with your co-trustees 


simply hold the property in your name as trustees for and 
on behalf of Local 636. Is that correct? A. That is right. 


247 Q. How much time, approximately, would you say 
has been taken up in your duties as trustee since 
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1936? A. Well, I'll have to put it this way. The books 
of the organization have been audited, which consumes ap- 
proximately four hours in the evening. 

Q. You don’t personally audit those books, do you? A 
CPA audits the books? A. A CPA audits and we make 
a check of the audit. 


248 Q. (By Mr. Dunn) Are you aware that if the 
policy of the United Association with which you have 
apparently complied in your local constitution, that all real 
properties be held by trustees who are members of a par- 
ticular local?’ A. Am I aware of that? 
Q. Yes. A. Yes, I would expect so. 


e s . * es s * e ° o ° 


249 Q. And, you have been with that company for how 
long? A. Approximately thirty-five years, thirty- 
four, thirty-five years. 


e s * s s . * * e s e 


Redirect Examination 

Q. (By Mr. Pisarski) I have one other question, Mr. 
Kruger. The CPA or certified publie accountant checks 
your books annually, is that correct? A. Not annually. 
He went over them quarterly. 

Q. He goes over the books every quarter? <A. He goes 
over them every quarter and makes an annual certified 
account. 

Q. I see. And, you go—it is your job to audit these 
books quartely? <A. Right. 


s s Ad ° s e . * e e a 


250 Q. (By Mr. Fleming) Mr. Kruger, since on or 

about May 27, 1957, has Mr. Best, as the general 
manager of the Detroit office, or anyone in the management 
of the Johnson Service Company caused you to attend or 
to participate in general membership meetings of the 
Union? <A. No. 
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Q. Since May 27, 1957, has James Best or anyone in the 
management of the Johnson Service Company caused you 
to become or remain a member of the Union? A. No. 

Q. Since that date, has Mr. Best, as general manager of 
the Michigan office or any other one person in management 
of the Johnson Service Company caused you to participate 
or vote in the general election of officers or other officials of 
the union? A. No. 

Q. Since that date, has Mr. Best or any management per- 
sonnel of the Johnson Service Company caused you to be 

atrustee of the Unon? <A. No. 
251 Q. Has anyone in the management of the Johnson 
Service Company in any way influence you or at- 
temped to influence you in any of your activties of the 
union? <A. No. 

Q. To your knowledge, have any of your activities with 
Local 636 directly or indirectly benefitted the Johnson 
Service Company? 

e ° * * 

The Witness: No. 

* ° * *. = 


Redirect Examination 


. * * * * * * « * * 


Q. In response to the series of questions asked by Mr. 
Fleming which you denied that the company caused you to 
perform certain acts, and I don’t want to go through all 
the questioning again, at any time did the company ask 
you to refrain from engaging in those activities? A. No, 
they have not. 


° * ° * . * * * * * . 


Q. Your son-in-law testified incorrectly when he 

had knowledge of your position in the office and he 

had knowledge of you attending union meetings? A. I 
think you’re trying to cross me up there. You're telling 
me one thing, asking me one thing and telling me another. 
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Now, I didn’t say that he had no knowledge of my being a 
trustee. He had knowledge of my being a trustee, but as 
far as me or the company as a whole knowing any of my 
activities, I would say they had none. They had no way 
of knowing. 
Q. Did he know that you attended union meetings? A. 
Not specifically, no. 
Q. No, did he just know? A. No, he wouldn’t know 
whether I went to a meeting. 
Q. You have never mentioned it to him that you attended 
union meetings or intended to go to a union meeting or 
that you had gone to a union meeting? A. I might 
256 have told him that I was going to a meeting, but 
not as a matter of policy. 
Q. Regardless of how you told him, did you at any time 
that you would or that you did? A. I'll say no. 


Q. (By Mr. Fleming) Mr. Kruger, do I understand your 


testimony is to the effect that as far as your activities in 
the union were concerned, you were acting entirely in your 
own individual capacity? A. Yes. 


Q. (By Miss Edwards) Witness, are you still em- 
ployed with Johnson Service? A. Iam. 
262 Q. And, I think you testified that you presently 
have about twenty or twenty-five or thirty men, some- 
where in there, from Local 636 out of a crew of approxi- 
mately fifty? A. Right. 

Q. Now, the other twenty-five or thirty men, what kind 
of work do they do? A. They are from Ann Arbor, Lan- 
sing, Bay City, Saginaw. 

Q. Then, when you said twenty-five to fifty men, were 
you referring to men on jobs in the Detroit area? A. 
Right. 

Q. And, is my understanding correct, then, that you do 
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not have any jobs in the Detroit area that are not manned 
by 636 men? A. That is right. 


Q. Now, the men, the twenty-five or thirty men 

who you say came to you from 636, do you know 

264 whether they are members of 636 or just working 

under the jurisdiction of 636% A. I would say that 

they are members of Local 636. However, I do not check 

the membership to see. They are sent to me by Local 636. 

s * * * * * * * * * e 

Q. All right. Did you inform the company that you 

work for, that you had resigned as trustee? A. No, I didn’t. 

Q. Did you mention it to Mr. Best? A. Oh, I might 
have mentioned it to him that I resigned, yes. 


Q. All right. Now, what matters have you dis- 
cussed with Mr. Best that led him to know of your 


activity in the union? What have you told him? A. I 
have told him nothing as far as anything material about 
the union is concerned. 

Q. I didn’t ask you what was material. I only asked 
you what you told him. A. What do you mean, what did I 
tell him? Specifically what are you talking about. 

Q. All right, did you come home two or three years ago 
and say, “Well, I’ve been elected trustee for another term?” 
A. I might have. I wouldn’t have came to his house and 
told him that, no. 

Q. All right, did you tell him that over your own dinner 
table when your daughter and her husband were over? A. 
I might have. 


° ° ° * ° ° ° * ° e e 


Q. (By Miss Edwards) What matters, with ref- 

erence to your union activities did you discuss with 

Mr. Best? A. Well, my gosh, I don’t know how to answer 
& question like that. In the course of sitting down and 
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talking, why we may have talked about anything in partic- 
ular, but never in any specific instance as to my, you might 
say, my job as a trustee. 

Q. Well, for instance, when different matters came up 
with the union, did you diseuss those with him sometimes? 
A. No, did not discuss the matters that came up in the 
union hall with Mr. Best. 

Q. Did you even mention to him that you were having 
an election and the people, who the people were who were 

running? A. I might have said that, yes. 
269 Q. Did you discuss this case with him? A. Not 
any more than what we discussed, what it involved 
here. 

Q. Well, what was the nature of that conversation? A. 
Well, apparently it was just from my own intepretation 
of what was trying to do was stop me from being a union 
member or a trustee, one or the other. That would be what 
I would have assumed from the case. That is what I 
assume now. 


se s * ° * s * ° * e es 


270 Mr. Fleming: I would like to make the motion to 

sever as far as the Johnson Service Company is con- 
cerned, and also a motion to dismiss along the same lines 
as was indicated by Mr. Saxton on behalf of United Engi- 
neering. 


273 Mr. Pisarski: I think the record is ample to show 

a violation of 8 (a) (1) and (2) in this proceeding, 
in that the company caused or permitted and allowed Mr. 
Kruger to engage in the activities set forth in the testi- 
mony. 

Trial Examiner: My answer to that and my ruling on 
that is this. I’ll overrule you at this time, and you will be 
afforded an opportunity at the conclusion of the case to 
renew these motions. 
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274 Mr. Fleming: I have been asked by the General 
Counsel to stipulate as to commerce information and 
also the membership of the two association respendents. 

Taking first, the Detroit Association of Plumbing Con- 
tractors, we are willing to stipulate that the equipment and 
supplies purchased by members in the year 1956 and 1957 
was in excess of forty million dollars. The amount of 
equipment and supplies shipped direct to members outside 
of the State of Michigan is in excess of ten million dollars. 
The amount of equipment and supplies purchased by mem- 
bers outside the State of Michigan, in excess of twenty-five 
million. Gross volume of members—gross volume of busi- 
ness done by members of the Association is in excess 
of eighty-five million. The Gross volue of business of 
members performed outside of the State of Michigan is 
in excess of three million. The gross volume of busi- 
ness of members performed inside of the State of Mich- 
igan for firms who operate under the jurisdiction of the 
National Labor Relations Board is in excess of thirty-five 
million. 

Mr. Pisarski: I’ll join in that stipulation. 

Trial Examiner: Let the record show that such stipula- 

tion was entered into. 
275 Mr. Pisarski: Do you join in the stipulation? 
Mr. Dunn: We join in the stipulation. 

Mr. Pisarski: And, could we also stipulate that would be 
representative for the year 1958 also? 

Mr. Fleming: Approximately, yes. 

Trial Examiner: Let that be noted also. 

Mr. Fleming: On behalf of the Mechanical Contractors 
Association, we are willing to stipulate that as a representa- 
tive here, the equipment and supplies purchased by mem- 
bers is in excess of ten million dollars. The amount of 
equipment and supplies shipped direct to members outside 
the State of Michigan is in excess of five million. The 
amount of equipment supplies purchased by members which 
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was manufactured outside the State of Michigan is in excess 
of five million, that the gross volume of business of members 
is in excess of twenty million, the gross volume of business 
of members performed outside the State of Michigan is 
in excess of one hundred thousand dollars, the gross volume 
of business performed by members inside the State of 
Michigan for firms who operate under the jurisdiction of 
the NLRB is in excess of ten million. 

Mr. Pisarski: I'll so stipulate. 

Trial Examiner: Very good. Let the record so show. 
s * J ° * o * * ° ° ° 

Mr. Fleming: We would also stipulate to the best of our 
knowledge, all of the individual companies belonging to 

these associations would meet the jurisdictional re- 

276 quirements of the Board. 

Mr. Pisarski: In that they bring goods valued in 
excess of fifty thousand dollars or more annually from 
points located outside of the State of Michigan. 

Trial Examiner: Let the record so show such stipulation 
entered into, such as commerce facts as set forth. 
.° * ° ° ° ° ° ° s se e 


279 Mr. Dunn: Are you going to proceed now? 
Mr. Pisarski: Well, I want to give you a chance 


first. 

Mr. Dunn: Mr. Examiner, I moved this morning, and 
apparently your ruling was that the United Association was 
permitted to intervene as far as the 636 case with the Na- 
tional Contractors, the two National Contractors, that is, 
the United Engineering and Johnson Service. I didn’t 
understand your ruling in respect to the cases involving the 
local contractors and Local 636. 

If I am not a party intervenor in that case, I am now 
moving to become a party intervenor in that case. 
es * ° ° ° es se e e ° e 
296 Trial Examiner: Anybody else wish to speak on 

this? I can appreciate the importance of this case, 
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and I’m not making any self serving declaration when I say 
that I’ve had some experience with some of the important 
cases in the time that I’ve been here, six years. I’ve had 
Whitten Machine Company, I’ve had Babcock-Wilcox, and 
I’ve had Truett Manufacturing and I’ve had Seaboard 
Packing. I’ve had Avondale Mills. I think I’ve had certainly 
my share, and some I would say, more than my share of 
the cases that have gone to the Supreme Court of the 
United States. Certainly there are six of them and I’m 
impressed with the importance of this case. I am impressed 
with the importance of this ruling, too, to the extent that 
I will not make this ruling until tomorrow morning. I 
want opportunity—the library, I understand, is open until 
nine o’clock to night to do that, so I will hold my final ruling 
on the point that you have just made, the point that is before 
me, until we resume in the morning. In the meantime, we 
will carry on with this case now. Tomorrow morning at the 
opening of this hearing, I will give a final and definitive 
ruling on that motion. 


. * * * * * * * * * * 


Bruce Walker 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examiner and testified as fol- 
lows: 


* * es * * * . * * * * 


Mr. Pisarski: I’m also calling Mr. Walker under 
298 rule 43 (b). 
Trial Examiner: Yes. 
Direct Examination 
Q. (By Mr. Pisarski) Mr. Walker, you are the president 
of the Gross Mechanical Contractors Company? A. That’s 
right. 
Q. This company is a member of the Mechanical Contrac- 
tors Association? A. That’s right. 
Q. Is it also a member of the Detroit Plumbing Contrac- 
tors Association? A. That’s correct. 
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Q. Do you have in your employ, an Edward McDonald? 
A. That’s correct. 

Q. And, his position in your company is General Heating 
Foreman? A. That’s correct. 

Q. And, he has approximately forty to sixty men under 
his supervision, of which approximately si xto ten would be 
in the category of general heating foreman? A. That 
would vary, but it’s true. 

Q. According to the amount of construction that you are 
doing? A. That’s correct. 

Q. And, Mr. McDonald does have the authority to dis- 
charge, transfer, lay-off, recall, assign, direct and discipline 

employees under his direction? A. Assign them. 
299 Q. Assign them to their job tasks? A. Yes 

sir. 

* * * * s * s * s . 

Cross Examination 


300 Q. (By Mr. Fleming) Mr. Walker, how long has 

Mr. Edward McDonald been the heating superinten- 
dent for your company? A. I believe it was January 17, 
1957 when he took that job. I might be wrong on the date. 

Q. Was he previously employed by your company? A. 
For eleven years. 

Q. Did he have any supervisory capacity, other than 
prior to the time he became heating superintendent? A. 
He’s been job foreman. 

Q. How long had he been a job foreman? A. Well, that’s 
pretty hard for me to tell you that, because he learned his 
trade in my organization, and he came up through the ranks, 
worked as a journeyman and he would be transferred to a 
foreman as he came along. Oh, I would say three years, 
maybe four, approximately. 

Q. Did you ever have any knowledge that Mr. McDonald 
had held any office in the union? A. No. 
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301 Q. To your knowledge, have you or any member of 

management of your company ever caused Mr. Mc- 
Donald to attend any membership meetings of the union 
or vote in any of its elections or in any way participate in 
union affairs? A. No. 

Q. Have you, or to your knowledge any members of the 
management of your company, ever attempted to exert any 
influence, direct or indirect on Mr. McDonald in any of his 
union activities? A. No. 

Q. Have you, or to your knowledge any members in the 
management of your company ever discussed with Mr. Mc- 

Donald, any of his union activities? A. No. 
302 Q. To your knowledge, has your company in any 
manner derived any direct or indirect benefit from 
any union activities on the part of Mr. McDonald? A. No. 


Q. (By Mr. Zwerdling) Now, Mr. McDonald is 
paid an hourly rate, is that correct? A. That’s right. 


304 Q. And, his hourly rate of pay goes up if the jour- 
neymen’s rate of pay goes up, is that right? A. 
That’s correct. 
Q. He benefits by whatever increase in economic benefits 
is negotiated on behalf of the journeymen in proportion, 
right? <A. Yes. 


Redirect Examination 


Q. (By Mr. Pisarski) Have you ever told Mr. Mc- 
305 Donald that he should or should not engage in the 
activity of Local 636? A. It’s none of my business, 

sir. I said nothing. 
* * * * ° o = * s . s 
Q. (By Mr. Pisarski) What is the differential between 
the lowest paid journeyman steam fitter compensation 
and the compensation of Mr. McDonald? A. It might vary, 
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but I think it is in excess of thirty-four dollars a week. 
I’m pretty sure that is what it is. 
Q. Mr. Walker, who is Mr. McDonald responsible to? <A. 
Me. 
306 Q. And, you are the president of the company? A. 
That’s Correct. 

Q. And, his title would be the general heating forman? 
A. Correct. 

Q. Under his supervision, would be general heating fore- 
men, is that correct? A. General heat—that would be job 
foreman. 

Q. Are there any other foremen other than the general 
heating foremen? A. Well, larger jobs there would be a 
sub-foreman under him, naturally there are so many men. 

Q. So, depending on the job, there would be three divi- 
sions of supervisors, the sub-foreman, the general heating 
foreman and the general heating job foreman? <A. That 
would be depending on the quantity of men on the job. 

Q. Yes, depending on the size of the job. <A. Yes. 


* * * * a s * * * * 


Edward L. McDonald 
Trial Examiner: Let the record show the witness 
is called under rule 43 (b). 


Direct Examination 
Q. How long have you been a member of Local 6367 <A. 
Since 746. 
Q. And, you’ve been a member all this time? A. Yes. 
Q. Do you attend the union meetings? A. Not regularly. 
I attended maybe two last year. 
Q. And, what meetings were those? A. I couldn’t say. 
Q. Have you attended—when you attended these meet- 
ings, did you participate in the meeting? A. I sat and 
listened, if you want to call that participating. 
308 Q. (By Mr. Pisarski) Did you participate in voting 
on various matters brought before the membership? 
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A. To my knowledge, the last year there has been nothing 
brought before the body in that respect at any meetings. 

Q. Have you voted in the election of union officers? A. 
The last election, I didn’s vote in the election itself. The pri- 
mary, yes. 

Q. Sir? A. The primary, yes, but not the election, no. 

Q. That was in the year 1958? A. Yes. 

Q. Did you vote in the primary of 1957? A. That, I 

couldn’t recall. 
a ° * * s * * . . 
Q. (By Mr. Pisarski) Did you vote in the Decem- 
ber 17, 1957 election of officers of Local 636? A. I 
honestly couldn’t say, I mean, if I did or not. 

Q. To refresh your memory, this was the election at 
which the president and the Board, Executive Board was 
elected. A. I still couldn’t say whether I did or not. It’s in 
the records someplace, whether I did or not anyway. 

Q. In order to refresh your memory somewhat more, this 
was the election in which William Kelly and David Stephens 
ran for the presidencey. A. Oh, yes. I voted in that elec- 
tion. 


° * * s * . & * * ° * 


Cross Examination 


Did the Goss Company cause you to become a 
member of Local 636? A. No. 

Q. Did any member of the management o fthe Goss 
Company ever discuss with you any of your union activi- 
ties? A. No. 

Q. Did any member of the management of the Goss Com- 
pany ever attempt to influence you in any way, directly or 
indirectly as to your voting in the elections of the union or 
any of its activities? A. No. 

Q. To your knowledge, have you ever discussed any of 
your union activities with any of the management of the 
Goss Company? A. No. 
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314 In the activities, in your activities of the union, 
have you ever considered yourself in any way an 
agent or representative of the Goss Company? 


The Witness: No. 
Q. (By Mr. Fleming) In your union activities, have you 
ever done anything which, in your opinion, would directly 
or indirectly result in a benefit to the Gross Company? 


The Witness: No. 


Q. (By Mr. Zwerdling) Mr. McDonald, if I said that— 
strike that. 

Am I correct in my understanding that you did not vote 
in the Local 636 primary election which occurred on De- 
cember 2, 1958? A. I voted in the primary, but not in the 
final election. 


At present,—incidentally, how many people do you 
have right now working for the Goss Company who 
are pipe fitters? Roughly. A. Seventeen. 

Q. About seventeen, and when you went to the elections 
where you did vote for Local 636, to your knowledge, were 
any of these members of Local 636 who work at your com- 
pany aware of how you were voting at the elections? A. 
Not to my knowledge. 


* s * * s i * s ? se ° 
Q. To your knowledge, were any of them aware in fact 
that you were voting? A. I wouldn’t say they did either. I 
don’t know. 
Q. Did you discuss with any of them, the fact that you 
intended to participate in the elections? A. Possibly. 
There are always discussions one way or another. 
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Bruce Walker 
Redirect Examination (Continued) 


(By Mr. Pisarski) Under the collective bargaining 
agreements, General Counsel’s Exhibits 3 and 4, 
were payments into the health and welfare fund, vacation 
fund made by the Goss Company on behalf of Mr. Mce- 
Donald? A. Correct. 
Q. They were? A. Yes. 


Mr. Pisarski: I’ll call this witness also under 43 (b), 
Mr. Daly. 
Kevin T. Daly 


Direct Examination 


* e . * * s * * * s 


Q. (By Mr. Pisarski) Mr. Daly, at one time you 
had in your employer a Mr. Hugh McShane? A. 
That’s correct. 
Q. And, you are the treasurer of the Stanley Carter 
Company, is that correct? A. That’s correct. 
Q. When did Mr. Hugh McShane leave your employ? 
A. December 31, 1957. 
Q. What was that date? A. December 31, 1957. 
6 . * ° 


Q. (By Mr. Pisarski) During the time Mr. McShane was 
in your employ during the year 1957, he was employed as 
a general superintendent? A. That’s right. 
322 Under—in his capacity as general superintendent, 
he had under his supervision, approximately how 
many steam fitters? A. Steam fitters, I would say around 
200, 250. 
Q. And, what were the other people—what were the 
classifications of other people of a supervisory—who held 
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supervisory positions under Mr. McShane? A. Foremen 
and general foremen. 

Q. And, the general Foreman would—the foremen would 
take orders from the general foreman? A. Right. 

Q. Now, the general foreman would take orders from 
Mr. McShane? A. That’s correct. 

Q. Who was Mr. McShane responsible to? A. He was 
directly responsible to Mr. Robert Carter, who is president. 

Q. Now, in his capacity as general superintendent, he had 
the duty of manning and demanning your jobs? A. Right. 

Q. In other words, he had the authority to hire and did 
hire and assign and transfer and discharge employees? A. 
That’s right. 

Q. And, discipline employees? A. That’s right. 

Q. If the need arose for it. He also had authority 
323 to promote employees and adjust grievances? A. 
If there were any, yes. 
Q. .(By Mr. Pisarski) The differential between Mr. Me- 


Shane’s salary or earnings and the regularly employed 
journeymen would amount to approximately $450 a month? 
A. Roughly. 
Q. Roughly, depending upon the overtime and the hours 
spent? A. Yes. 
Cross Examination 


Q. By Mr. Fleming) Mr. Daly, how long have you been 
with the Stanley Carter Company? A. About twelve years. 
Q. And, how long had Hugh McShane been em- 
324 ployed with your company prior to his last termina- 
tion? A. About five years, four and a half to five 
years. 
Q. And, did he occupy the position as general superin- 
tendent all that time? A. All that time, yes. 
Q. Did you ever have occasion to discuss with Mr. Me- 
Shane any of his union activities? A. No, sir. 
Q. To your knowledge, did any discussion take place be- 
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tween you and Mr. McShane regarding his union activities? 
A. No, sir. 

Q. To your knowledge, did any of the top management 
of your company ever discuss Mr. McShane’s union activi- 
ties? A. Not to my knowledge. 

Q. To your knowledge, did you or anyone in the Stanley 
Carter Company cause Mr. McShane to attend any mem- 
bership meetings of the union? A. No, sir. 


. * * * * * * * * . * 


Q. (By Mr. Fleming) To your knowledge, did you or 
any members of management of your company ever cause 
Mr. McShane to vote in any of the general elections of the 

unions? <A. No, sir. 
325 Q. Did you or any members of your company ever 
attempt to in any way directly or indirectly influence 
Mr. McShane in any of his union activities? A. No, sir. 

Q. To your knowledge, has the Stanley Carter Company 
ever derived any benefit, either directly or indirectly from 
any union activities on the part of Mr. McShane? A. No, 
sir. 

Trial Examiner: Same objection and same ruling. 

Mr. Pisarski: All right. 

Q. (By Mr. Fleming) Did you have any knowledge re- 
ceived directly or indirectly as to Mr. McShane’s activities 
in this union? A. No, sir, I don’t. 

e ° ° . * s * * * . s 


Q. (By Mr. Zwerdling) You don’t—as a matter of fact, 
you don’t know whether or not Mr. McShane was engaged 
in any unon activities, is that right? A. Activities, I don’t 
know. 

* * * s * e * * * * s 
Redirect Examination 

326 Q. (By Mr. Pisarski)' Have you ever given Mr. 
McShane any instructions not to participate in union 

affairs? A. No, sir. 
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Arthur F. Link 


Mr. Pisarski: I’m also calling this witness under 43 (b). 
Trial Examiner: Let the record so show. 


Direct Examination 

Q. (By Mr. Pisarski) What is your position with the 
J. W. Partlan Company? <A. President. 

Q. And, have you ever had a Mr. Alvin McShane in your 

employ? A. Yes. 
327 Q. Ishe in your employ now? <A. Yes. 

Q. And Mr. Alvin McShane during the years 1957 
and 1958 was employed in the capacity of a job superin- 
tendent? <A. Yes. 

Q. In this capacity, the number of employees under his 
supervision varied according to the amount of construc- 
tion work you had and the amount of employees would 
vary from ten to one hundred? A. Yes. 

Q. What would be the amount of foremen under his super- 
vision? A. Four to five. 

Q. Could it run as many as twenty, depending upon the 
year? A. Possibly. I don’t know for sure. 

Q. Mr. McShane as the job superintendent, was respon- 
sible to whom? A. To me. 

Q. And, he had the authority to hire, discharge, transfer, 
layoff, recall, assign, direct and discipline employees under 
his supervision? A. Yes. 

Q. He also has the authority to adjust grievances, but 
would ordinarily consult with other officials of the com- 

pany before doing so? A. Yes. 
328 Q. Mr. McShane, in the scope of his operations 
with regard to hiring, discharging and transferring 
and laying off and assigning workers to various jobs, would 
use his independent judgment? A. Yes. 

Q. He has no ownership within the company whatsoever? 

A. True. 
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Q. For Mr. McShane payments were also made into the 
health and welfare fund and pension fund in accordance 
with your agreement? A. Yes. 


Cross Examination 

Q. (By Mr. Fleming) Mr. Link, how long has Alvin 
McShane been employed by your company, approximately? 
A. Ten years. 

Q. And, has he always held the job of job superintend- 
ent? A. Yes. 

Q. Have you ever had any occasion to discuss with Alvin 
McShane, any of his activities in Local 636? A. No. 

Q. Have you ever advised Mr. Alvin McShane to attend 
union meetings? A. No. 


s * * * * * ° * * s * 


329 Q. (By Mr. Fleming) Have you or any of the 

members of management in your company ever en- 
couraged or caused Mr. Alvin McShane to participate in 
general elections of the union? A. No. 

Q. Have you ever done anything to influence or encour- 
age Mr. Alvin McShane in his union activities? A. No. 

Q. Have you ever acquired any knowledge either directly 
or indirectly as to any activties of Mr. Alvin McShane in 
the Union? A. No. 

Q. To your knowledge, has anything that Mr. Alvin Mce- 
of management in your company ever done anything di- 
rectly or indirectly to encourage or cause or influence Mr. 
McShane in any activties in Local 636? A. To my knowl- 
edge, no. 

Q. To your knowledge, has any thing that Mr. Alvin Me- 
Shane has ever done in connection with his union activities 
been of any benefit directly or indirectly to your company? 
A. Not to my knowledge. 


Redirect Examination 
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332 Q. (By Mr. Pisarski) Mr. 
peen told by you not to particip 
A. No, he’s never been t 


job will am 
A. I’d say appro: 


* * * * ° * ° * ° * 


Recross Examination 


° * * . * ° * * ° s . 


333 (By Miss Edwards) All right. Mr. Link, do you 
pay bonuses to the executives? A. No. 
Q. You don’t pay any? To any executives? Have you 
ever? A. Yes. 
Q. During the last two or three years? A. No. 
Q. When was the last time? A. Four years ago. 
Q. Was Mr. McShane included in the bonuses then? A. 
Yes. 


334 Q. I think you also testified he could adjust griev- 
ances, but would generally consult other officers, is 
that right? A. That’s what I said. 

Q. Now at the time he adjusted grievances or adjusted 
them after consultation, aS the case may be, did he make 
any adjustment as your superintendent? A. As— 

Q. As an agent of the company? A. Yes. 


335 Alvin McShane 
@ s ° * * . * ° e 
Direct Examination 
. (By Mr. Pisarski) Mr. McShane, are you & member 
of Local 636? A. Tam. 
Q. How long have you been & member? A. Ob, twenty- 
five years. 


* * * * * 
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Q. Did you participate during the years ’57 and ’58 in 
the general membership meetings of Local 636? A. What? 

Q. Did you attend the meetings? A. I attended some 
of them, yes. 

Q. Did you participate in the meetings? A. Well, sort 
of, yes. 

Q. During the years 1957 and 1958, more specifically in 
the recent elections and in the election of December 17, 1957, 

you served on the election committee? A. That’s 
336 right. 

Q. And, what was your function on the election 
committee? A. Well, I was just a member of the board of 
electors and sort of take turns and relieve each other. 

Q. What were some of the things that you did? A. The 
last election, well, I handed out the ballots. 

Q. And, the election previous to that? A. I don’t know 
whether they used machines then or not. 

Q. For your information, they didn’t use machines in the 
December 17, 1957 election, which would be the election in 
which Messrs. Kelley and Stephens ran for president, if 
that will refresh your memory. A. Well, I might have been 
checking off the names on the eligible list. 

Q. On the eligibility list that was provided to you by the 
proper union officials? A. Right. 


Cross Examination 
Q. (By Mr. Fleming) Mr. McShane, do you recall ever 
discussing any of your union activities with Mr. Link, 
president of the Partlan Company? A. No. 
337 Q. Do you recall ever discussing any of your union 
activities with any of the management representa- 
tives of the company? A. No, I never did. 
Q. Did anyone in the Partlan Company cause you to at- 
tend any membership meetings of the union or to vote in 
the general elections of the union? A. No. 
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Q. (By Mr. Zwerdling) Mr. McShane, with reference to 
your work on the election committee, after the ballots are 
cast in those elections in which voting machines were not 
used, there is apt to be a count of the ballots, is that correct? 

A. That’s right. 
338 Q. And, was that what you would describe as an 
election tally? A. I suppose you would call it a tally. 

Q. When was the last election in which you participated 
in such election tally? A. In November. 

Q. What year? <A. 758. 

Q. Addressing your attention to that occasion, will you 
describe to us just exactly how this tally occurred? Were 
the ballots in a box or series of boxes when the tally com- 
menced? <A. Yes, they were in a box and we dumped them 
out on a table. 

Q. Was that the box into which the membership had put 
their ballots? A. That’s right. 

Q. Now you say we dumped them out. Who is “we?” 
A. Members of the election committee. 

Q. And, who was present at that time? A. The whole 
membership. 

Q. Will you name them, please? Well first, I'll withdraw 
that. How many were present at that time? A. You mean 
at the meeting? 

Q. No. How many members of the election committee 
were present at the time you dumped the ballots out on 

the table, approximately. A. I would say twelve? 
339 Q. About twelve. You were one of those twelve? 
A. That’s right. 

Q. They were dumped out on the table and then what 
was the procedure? A. They were counted. Of course, 
at that time there were only two, so it was easy to separate. 

Q. Only two what? A. There was only two men running 
for office, so it was either this one or that one. 

Q. Was that for the office of business agent or trustee? 
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A. No. That was for business agent. That was nomina- 
tion for business agent. There were three. 

Q. There were three what? A. Three candidates. 

Q. So you were counting the respective votes for each 
of three candidates for one office which was being contested 
for, is that correct? A. That’s correct. 

Q. So you and the other eleven members of the committee 
together participated in dumping the ballots out on the 
table and counting them in the presence of each other, is 
that correct? A. Right. The whole membership, too. 

Q. And the whole membership too.. Where, physically, 
and in what location did this occur? A. Where did it? 

Q. Where did this occur? A. In the union hall. 
340 Q. Was this immediately upon the cession of the 
meeting? Was there a meeting that night? A. Yes 

It was during the meeting. 

Q. During the meeting. To get this procedure more 
clearly on the record, during the course of the meeting, the 
membership, during the course of the meeting before it was 
adjourned cast the ballots, did they? A. Right. 

Q. And, approximately how many ballots were cast for 
that office that night, if you know? A. I don’t know for 
sure. 

Q. If I suggest that the number was maybe two hundred 
or so, would that jibe with your recollection? A. Yes. I 
think maybe there was a few more than that. 

Q. Maybe two or three hundred members who voted then, 
right? A. Yes. 

Q. And, they were all present and cast their ballots? A. 
Right. 

Q. And then the counting of the ballots occurred while 
the meeting was still in session in the presence of the two 

hundred some members? A. Right. 
341 Q. In that hall. A. Right. 

Q. And, were they all free to observe the counting of 

those ballots at that time? A, Right. 
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Q. So that you were participating with eleven other 
members of the committee in the presence of some three 
hundred members of the union in the counting of those 
ballots? Correct. A. That’s right. 

Q. And, upon completing that tally, what physically oc- 
curred? Did someone place the results on a piece of paper, 
or what did occur? A. Yes. They placed them. 

Q. Who is “they?” A. Derocher. He was the head of 
the committee. So, he marked down the tally. 

Q. As you and the other members were watching? A. 
That’s right. 

Q. And then, what did he do with them? With the tally? 
A. Then he brought it up to the president, and the presi- 
dent give them to the recording secretary to read off the 
tally. 

Q. And, the recording secretary read off the results? A. 
That’s correct. 

Q. In the presence of the membership at the meeting? 
A. That’s right. 


342 Redirect Examination 


Q. Brother. Mr. Hugh McShane was also on the elec- 
tion committee? A. He was on it, but he wasn’t present 
at the time. 

Q. He wasn’t present at the last election. A. That’s 
right. 

Q. He was present at the election for president in 1957? 
A. As I say, he may have. Sometimes he was there and 
sometimes he was not. 

Q. You don’t recall whether he was there? A. No, I 
couldn’t say whether he was there or not. 

Q. He is, however, a member of the election committee? 
A. Yes, he has been. 


59 


Q. And, Mr. Harold Derocher was the chairman? 
A. That’s right. 


Recross Examination 
e e * * s es s es e o ° 
Q. Twenty-five years. Have you testified how long 
you’ve been on the election committee? A. Oh, I 
344 don’t know, eight or nine years. 
e ° ° e * * * ° * e e 
Q. (By Miss Edwards) Witness, I don’t believe anybody 
has explained how the election committee was appointed. 
Is it a standing committee in the local? A. It is appointed 
by the president. 


Well, you said you had been on the election com- 
mittee eight or nine years. A. Right. 

Q. Does that mean that you had been notified to serve 
at every election during the last eight or nine years? A. 
Practically every one of them. Not all of them, but most of 
them. 

Q. It is not a committee that is appointed for a year, for 
example? A. No. I believe they appoint them for each 
election. 

Q. How many times can you recall during the last two or 
three years that your brother Hugh McShane appeared? 
A. Well, there’s only been about one election a year, and I 
don’t think he was there in—at least he wasn’t there the 
times I was there in ’58. 

Q. How about the general election in 572 A. Well, he 
may have been there and may not, I couldn’t say for sure. 

Q. Have you seen him at union meetings? A. Have I? 
No, I haven’t seen him at a union meeting in oh, six months. 

Q. Did you see him about six months ago at a union meet- 

ing? A. Yes, I’d say about six months ago, yes. 
346 Q. And, how long before that then? A. You mean 
that I saw him, or at a union meeting? 
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Q. Did you see him at a union meeting? We're only 
talking about that. A. Well, as I say, sometimes I see him 
maybe once a month, and sometimes it would go six months 
or maybe a year I wouldn’t see him at a union meeting. 

Q. Would it be a fair statement you had seen him at least 
a half dozen times over the last couple of years at union 
meetings? A. Not that many times. 

Q. How many? A. Once. Two or three times. 
Q. At least two or three times? A. Yeah. 
* . e ° 


349 
Sd 


Edward J. Green 


Cross Examination 
° ° * * * ° es ° se e es 
354 Q. (By Mr. Fleming) Mr. Green, to your knowl- 

edge have you or any of the members of management 
of the John A. Green Plumbing Company ever caused or 
encouraged Arnold Luzon to attend or participate in mem- 

bership meetings of the union or to vote in the gen- 
355 eral elections of the Union? A. No. 
* * s * es = s ° * * * 

Q. Do you have any actual knowledge, direct or indirect 
of Mr. Luzon’s activities in the union? A. No, sir. 
se s ° s ° s ° * s o a 

Q. (By Mr. Fleming) Mr. Green, have you or any mem- 
bers of the management of your company to your knowledge 
ever done anything to attempt to influence or encourage 
Mr. Luzon in ony of his union activities? A. No, sir. 

Q. To your knowledge, has your company in any way 
directly or indirectly benefitted from any union activities 
which Mr. Luzon may have engaged in? A. No, sir. 
Se & = s a s e oe 


365 Pursuant to adjournment, the above entitled matter 
came on for further hearing at 9:00 o’clock, a.m. 
Before: 
Mr. John C. Fischer, Tria] Examiner. 
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368 Accordingly, under the authority granted me and 

and held by the Board and sustained by the Courts, 
at this time I allow and order or permit the International 
Union to be represented and to intervene in these proceed- 


385 Timmothy McCarthy 


Direct Examination 


Q. (By Mr. Dunn) All right. Now, I notice on 

each page, opposite certain names there are check 

marks. Do you know of your own personal knowledge 
what those denote? Those check marks? <A. Yes. 

Q. What do they mean? A. As a man comes up to vote, 
he goes before the election trustees or officers, and they 
check the eligibility list as to whether he is eligible to vote. 
Then they, in turn, mark that he has—his—he is eligible 
and they put a note here, a dash mark, and then okay him 
to receive a ballot from the man passing out the ballots. 


397 John C. McGibbon 


Direct Examination (Continued) 


Q. And, as a member of 636, do you abide by the 
Constitution and By-Laws? A. Yes. 
Q. Youdo? A. Yes. 
Q. Without any exception or reservation? A. That’s 
right. : 
Q. And, now, there is, for example, in the By-laws, a 
provisions that if you fail to attend the meeting, or at least 
one regular meeting a month, you will be fined one dollar. 
I'll refer to page 36. A. Yes, I know that. 
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Arnold L. Luzon 


408 Cross Examination 


e s ° ° ° e ° ° ° ° ° 


409 Q. Now, in the course of your employment with 

the Green Company since on or about February 22, 
1957, did Ed Green or anyone in the management of the 
Green Company cause you to attend any membership meet- 
ings of the union or vote in any of its elections? A. No, 
sir. 


Q. (By Mr. Fleming) Since February, 1957, has 

Mr. Ed Green or anyone connected with the manage- 

ment of the Green Company caused you to participate in 

the affairs of the Union as serving on the election Board 
or committee? A. No. 

Q. Have you ever discussed since February 22, 1957, your 
union activities with Mr. Ed Green or anyone in the top 
management of the Green Company? A. No, sir. 

Q. Has anyone in the management of the Green Company 
at any time since February 22, 1957 directly or indirectly 
made any attempt to influence or encourage you in your 
union activities? A. No, sir. 

Q. To your knowledge, has anything you have ever done 
in your union activities resulted in a benefit directly or in- 
directly to youremployer? A. No, sir. 

411 Q. (By Mr. Fleming) In your union activities, 

Mr. Luzon, have you ever considered yourself as act. 
ing in any way as a representative or agent of your em. 
ployer? A. No, no. 

Q. As far as you are concerned, have you ever acted in 
any of your union activities other than in your individual 
capacity? A. No other. 
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416 Q. Do I understand from your testimony that you 
have gone back and forth between journeyman status, 
foreman and reverse from time to time? A. Yes. 
Q. And, that has been your experience in all your years 
of work? <A. Right. 


s + * es a s s es s = 
John Malloy 

* i & es e e es . e e 

Trial Examiner: Be seated. Give your name and address 


to the Court Reporter. Let the record show this witness 
was called under 43 (b) of the Federal Rules. 


° * e s * s e e es 


Direct Examination 
Q. (By Mr. Pisarski) Mr. Malloy, you are the vice pres- 
dient of the Donald Miller Company? <A. Yes. 
Q. And, did the Donald Miller Company have in its em- 
ploy in the years 57 and ’58, a Harold Derocher as pipe 


fitter superintendent. Yes, sir. 

Q. In his capacity as pipe fitting superintendent during 
this period, the number of employees under his supervision 
would vary between 30 and 100 pipe fitters? A. Yes. 

Q. And, included in this number would be usually three 
job foremen which would be under Mr. Derocher’s super- 

vision? A. Yes. 
430 Q. Who is Mr. Derocher responsible to? A. To 
me. 

Q. Would Mr. Derocher, in addition to having job fore- 
men under his employ, have any other supervisors other 
than job foremen? A. I’m afraid I didn’t get that. 

Q. I'll try to simplify the question. The testimony has 
been that under Mr. Derocher’s supervision that you spoke 
of, he had under his supervision, job foremen. Are there 
any other foremen or types of foremen under his super- 
vision during that period, such as area foremen or crew 
foremen? A. Yes. 
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Q. How many of those would there be? A. They would 
vary. During that period they would vary from six to as 
many as twenty. 

Q. And, what would the hierarchy of foremen be in your 
organization from the lowest echelon of supervisory per- 
sonnel to the highest? A. We don’t have any formal hier- 
archy. We have basically, job foremen and foremen under 
them on a job. We don’t— 

Q. Isee. Well then, Mr. Derocher would be supervising 
employees as well as a job foremen and the foremen under 

the job foremen? A. Right. 
431 Mr. Derocher in his capacity as pipe fitter super- 
intendent had the authority during the years 1957 
and 1958 to hire, discharge, transfer, layoff, recall, assign, 
direct and discipline employees under his supervision? A. 
Yes. 


Q. (By Mr. Pisarski) There existed a differential be- 


tween Mr. Derocher’s pay and pay of a job foreman and a 
foreman and the journeymen? A. Yes, sir. 


e ° . * * * * * ° e ° 


Q. And, the same would be true of the area foremen? A. 
Well now you are getting me a little confused. 
Q. I don’t mean to. A. The same would be true 
431 —you mean differential between the area foreman 
and what other? 
Q. Mr. Derocher. There exists a differential in pay? A. 
Oh, Yes. 
Mr. Pisarski: All right. 
Trial Examiner: Your witness, counsel. 
Cross Examination 
Q. (By Mr Fleming) Mr. Malloy, approximately how 
long has Mr. Derocher been employed by your company ? 
A. I think 1937, approximately. 
Q. And, approximately how long has he been pipe fitting 
superintendent? A. I would say about 1944, 


Q. Cinfining ourselves to the period of time since on or 
about February 22, 1957, have you or anyone else in the 
management of the Donald Miller Company caused or at- 
tempted to cause Mr. Derocher to attend any general mem- 
bership meetings of the union or to vote in the elections, 
general elections of the union? 

Mr. Pisarski: Once more a continuing objection, based 
on the previous— 

Trial Examiner: Yes. 

The Witness: No. 

Q. (By Mr. Fleming) Since the aforesaid date, have you 
or anyone in the management of your company done any- 
thing directly or indirectly to influence or encourage Mr. 

Derocher in any of his union activities. A. No. 
432 Q. Within the past two years, do you know of any 

act on the part of Mr. Derocher which has resulted 
in a benefit to your company directly or indirectly by virtue 
of his union activities? A. No. 

Q. Do you recall within the past two years, any discus- 
sion taking place between yourself and Mr. Derocher con- 
cerning any union activities on his part? A. There may 
have been a mention or some result of a union election or 
something. I can’t remember specifically. 

e . 2 s s * * * s * ° 

Mr. Pisarski: I have one question. I think I can dispose 
of it. Mr. Derocher is the highest paid supervisor in your 
company who is not an officer of the company? 

The Witness: Yes, sir. 


433 Q. (By Miss Edwards) Does your company pay 
bonuses to executive personnel? A. Yes. 

Q. Including Mr. Derocher? A. Yes. 

Q. Can you tell us the amount of your bonus for the year 
1958, if he received one? Can you tell us approximately? 
A. Approximately $3500. 

Q. And, for 1957? A. I can’t remember. 
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Q. (By Mr. Fleming) One further question. In the 

bonuses Miss Edwards asked you about, are those bonuses 

paid generally to your supervisory personnel? A. 

434 They’re paid to everyone in our organization of an 
executive or supervisory level. 


Harold Derocher 


435 Direct Examination 


Q. (By Mr. Pisarski) Now did you vote in the election of 

June 3, 1958? A. June 3—I am not sure. I probably did. 

Q. Do you recall voting in the December 17, 1957 election 

which was the general election in which Mr. Stephens and 

Mr. William Kelley ran for the office of president. A. I 
believe so. 

436 Q. Do you generally attend union meetings? A. 


Pretty much. 

Q. What is the frequency with which you attend union 
meetings? A. Well, I never missed any meetings, except in 
the last probably three or four years. 

Q. Within the last year, approximately how many meet- 
ings did you attend? A. Oh, I might have maybe missed 
four or five in a year’s time. 

Q. And, the same would hold true about the year 1957? 
A. Right. 

Q. And, when you attend these meetings, you participate 
in the meeting also? A. Yes, as a member. 

Q. As a member, yes. About how many meetings are 
held a year? A. Well, they are on the first and third Tues- 
days of a month. 

Q. The first and third Tuesdays of the month. In what 
elections do you remember acting in the capacity of being 
on the election committee? A. well, I guess all the elec- 
tions that they’ve held. 
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Q. During ’57 and 581 A. Yes. 
Q. Now, you probably also voted in those elections if you 
were a teller there? A. Well, there was times, you 
437 know, you get busy with things and you forget to vote 
yourself, but I think I managed to vote. 


Cross Examination 

Q. (By Mr. Fleming) Mr. Derocher, how long have you 
served on the election committee? A. Oh, that goes back 
to ’37, ’38, somewhere back in there. 

Q. How long have you been a member of Local 6367 A. 
Oh, I guess back to ’34, somewhere in there. 

Q. And, you have been with the Donald Miller Company 
since approximately 1937, is that corect? A. Right. 

Q. And, you have been pipe fitting superintendent since 
approximately 1944? A. Correct. 


438 Q. (By Mr. Fleming) My question was whether or 

not since February 22, 1957 Mr. Malloy or anyone in 
the management of the Donald Miller Company has caused 
or attempted to cause or encourage you to attend meetings 
of the union and vite in the election. A. No, sir. 

Q. Since February 22, 1957, have—has Mr. Malloy or 
anyone in the management of the Donald Miller Company 
done any Act or said anything to you to encourage you or 
influence you or direct your union activities? A. No, sir. 


Q. (By Mr. Fleming) I intended to limit my question to 
your union activities and I'll ask it again so there is no 
mistake about it. 

To your knowledge, have you committed any act insofar 

as your union activities are concerned, which has 
439 directly or indirectly resulted in any benefit to your 
employer? <A. No. 

Q. Has Mr. Malloy or anyone of the management of the 
Donald Miller Company in the past two years said or done 
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anything to encourage you or influence you as far as your 
participation on the election committee of the union? A. 
No, sir. 


° . ° ° ° ° ° ° * ° ° 


Q. (By Miss Edwards) Mr. Derocher, do you remember 
the amount of your 1957 bonus? A. 1957? Not the exact 
amount, no. 

A. Oh, I don’t know. Probably four or five thousand, 
probably somewhere in between there. 

Q. Yes. Now, when you need men to man your jobs, 
what is your usual procedure for obtaining them? A. 
Well, back a couple of years or so ago, I always called the 

local. 
440 Q. That was before the new hiring hall rules went 
into effect, is that right? A. That’s when we heard 
about it. We avoided that then. 

Q. After the new rules came out? A. After the new rul- 
ing, yes. 

Q. Before that you called the local union? A. Right. 

Q. And, would you on reflection, say that it was a matter 
of perhaps eight or ten months, instead of two years that 
the new rules came out? 
® * * . . * ° es e o * 
444 Trial Examiner: Let the record show this witness 


is being called by the General Counsel under section 
43 (b). 


William R. Farrington 


Direct Examination 
445 Q. (By Mr. Pisarski) Mr. Farrington, you are the 
president of the Farrington Company? A. Yes, sir. 
Q. And, during the years 1957 and 1958 you had in your 
employ a Hugo Sieger? <A. Yes. 
446 Q. And, Mr. Hugo Sieger’s position with your 
company was field superintendent? <A. Yes, sir. 
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Q. In that capacity as field superintendent, he had ap- 
proximately—during this period that we are referring to 
in the entire line of questioning, he had approximately 
twenty-five employees under his direction? A. A minimum 
of twenty-five. 

Q. A minimum. What would be the maximum? A. 
Highty. 

Q. Eighty? A. Eighty to one hundred. 

Q. What would be the minimum and maximum amount 
of foremen under his supervision? A. A minimum of eight 
and a maximum of fifteen. 

Q. Mr. Sieger is the highest supervisory personnel at 
your company outside of the officers and owners? <A. Yes, 
sir. 

Q. Mr. Sieger, in his capacity as field superintendent, had 
the authority to hire, discharge, transfer, lay-off, recall, 
assign, direct and discipline employees under his super- 
vision? A. Yes, sir. 

Q. He had the same authority with respect to the fore- 

men under his direction? <A. Yes, sir. 
447 Q. In his entire working relationship he was au- 
thorized to use independent judgment in the area and 
the scope of his work? <A. Yes, sir. 

Q. He also had authority to adjust grievances if any 
arose? A. When there were any grievances that did arise, 
he consulted me. And, between us we settled them. 

Q. Allright, fine. Mr. Sieger’s compensation is approxi- 
mately ten thousand dollars a year? A. Approximately. 


Q. All right. Did you ever have in your employ a Don 
McNamara? A. Yes, sir. 

Q. When was Don McNamara an employee of yours? A. 
He was last employed by us on November 29, 1957. 

Q. He has not been employed since thatday? A. No, sir. 

Q. During — and when did he come into your employ 
previous to that? A. I don’t know. 
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Q. Do you know if he was employed during the year 
1957? A. I just testified he was discharged November 29, 
1957. 

Q. I appreciate that, but in response to my second ques- 
tion, you didn’t know how long he had been employed with 
you that time. I was wondering whether it would have been 

during the entire year 1957? A. Yes, I would say 
448 he had been an employee from J anuary through that 
date. 

Q. All right, if you don’t know the exact date that’s all 
right. Now, did he work during this period as a job fore- 
man? A. Yes, sir. 

Q. And, in his capacity as job foreman, he would have 
approximately ten or twenty men under his supervision? 
A. Yes, sir. 

Q. During this period, he would be responsible to Mr. 
Sieger? A. Yes. 

Q. Ordinarily, he wouldn’t have had any foremen under- 
neath—Mr. McNamara would not be supervising any fore- 
men? A. During that period of time he may have had some 
foremen under him. I don’t know. 


449 Q. Mr. McNamara was responsible in the direction 
of the work of the employees under him? A. Yes. 

Q. And, he would have had the authority to assign them 
to tasks within that scope? A. Yes. 

Q. He also would have had authority to lay off workers 
where the layoff would be due to completion of the job? In 
other words, if he had a crew and the job was almost com- 
pleted and he did not need the full size crew, he would, under 
those circumstances, have had authority to layoff? A. 
That cannot be answered either yes or no. 

Q. Well, I don’t mean for—answer it in any way you can 
and in the best way you can. A. The mechanics of the 
thing were this. If Mr. McNamara reached completion of 
the job and he had to layoff all his crew or part of his 
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crew, Mr. Sieger was advised of that and Mr. Sieger actu- 
ally did the laying off. The final payment constitutes a 
layoff. He brings out the checks. 

Q. Isee. And—but Mr. McNamara would have—it would 
be within the scope of his duties to inform Mr. Sieger that 
the crew was now too big for the job? A. Yes. 

Q. And, pursuant to this information, Mr. Sieger and 
Mr. McNamara would discuss the number and the persons 
who would be laid off? 


Cross Examination 
450 Q. (By Mr. Fleming) Mr. Farrington, approxi- 
mately how long has Mr. Sieger been employed by 
your company? A. Approximately fourteen years. 
Q. As field superintendent during that entire time? A. 
Practically all of that time. 
Q. And, since on or about February 22, 1957, have you or 
anyone in the management of your company to your knowl- 


edge caused or encouraged either Mr. Sieger or Mr. Me- 
Namara to attend general membership meetings of the 
union or to vote in any of the union elections? 

The Witness: The answer is no. 


Q. (By Mr. Fleming) Since February 22, 1957, 

have you to your knowledge, or any members of man- 

agement of your company caused or encouraged either Mr. 

Sieger or Mr. McNamara to seek any office or hold any 
office in the union? A. No. 

Q. Since February 22, 1957, have you or to your knowl- 
edge, any members of management of your company in any 
way by act or language, encouraged or influenced or directed 
either Mr. Sieger or Mr. McNamara in any of their union 
activities? A. No. 

Q. Since February 22, 1957, to your knowledge has your 
company received any benefit directly or indirectly from 
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any union activities on the part of either Mr. Sieger or Mr. 
McNamara? A. No. 


Hugh McShane 


Q. And, when you were employed by the Stanley 
Carter Company, what was your position at Stanley 
Carter? A. General Superintendent. 


456 Q. Were you on the election board during the year 
1957? A. Yes, I was. 

Q. Did you participate in the mechanics of the election 
during the year 1957? A. Yes, as a teller, I believe. 

Q. As a teller, and that was the election of December 17, 
1957, which was the general final election and primary elec- 
tion of November 19, 1957. Did you participate in the 
special election May 21, 1957? A. I believe I did. 

Q. You also voted in these elections? A. I believe I did. 

Q. During this period, you were a member in good stand- 
ing of Local 636? A. I was. 

Q. Did you attend the meetings of the union during this 
period? A. Occasionaly. 

Q. About how many meetings a year did you attend? A. 
Five or six maybe. 

Q. And, did you participate in the meetings as a mem- 
ber? <A. Yes. 


Cross Examination 
457 Q. (By Mr. Fleming) Prior to employment with 
the Robert Carter Company, how long had you been 
associated with the Stanley Carter Company? A. Five 
years. 
Q. And, were you general superintendent during all that 
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time? A. During that period I was the general superin- 
tendent. 


« e ° * * * . ° e se e 


Q. Under whose supervision did you work when you were 
with the Stanley Carter Company? A. Under the super- 
vision of the executives of the company. 


Since February 22, 1957, has anyone in the man- 

agement of either of these companies caused or en- 

couraged you to attend union meetings and participate in 
the general elections of the union? A. No. 


e s * * * s * ° * * s 


Q. To your knowledge in the past two years, have you 
ever had any occasion to discuss your union activi- 
459 ties of any of the management of either of these two 
companies? A. Only if they called me in to ask me 

an opinion, 

Q. An opinion in what respect? A. Oh, they might ask 
me what I thought of the jurisdiction of some job, ask me 
if I knew of the jurisdiction, how this job would be han- 
dled as far as figuring it and so forth. I would advise them 
the best I could. 

Q. At any time in the past two years, did you have any 
occasion to discuss with any member of the management 
of either of these companies as to the internal affairs of 
Local 636? A. No. 


° * a * * es * e * s ° 


460 Q. To your knowledge, have you done any acts or 
done anything in your activities in the union which 
to your knowledge or in your opinion would directly or in- 
directly benefit your employer? <A. Well, I surely try to 
do everything I can for the employer, but as far as the local 
union affiliation, that has no advantage to the employer. 
Q. Well, have you ever considered yourself in your activi- 
ties in the union as a representative or agent of the em- 
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ployer, or have you been acting solely in your individual 
capacity? A. Solely in my individual capacity. 
s ° _ s se = * s ° e 
468 Q. Yes, and you served on the election committee 
with your brother Alvin, did you not? A. That is 

correct. 

Q. And, did you see your brother at various union meet- 
ings? A. Yes. 

Q. During the past two or three years? A. Yes. 


* e ° se ° es ° es ° e 


469 Q. (By Miss Edwards) Approximately how many 
times do you recall seeing your brother Alvin during 
the last couple of years? A. At union meetings? 

Q. Yes. A. Well, as I say, I attend four or five union 
meetings a year and I imagine that he attends about the 
same number and they would coincide at election time, but 
other than that, I couldn’t say that I saw him at any time. 


Hugo H. Sieger 
s ° es s ° ° es & 
Mr. Pisarski: Mr. Sieger is being called under 43 (b). 


Direct Examination 
Q. (By Mr. Pisarski) Mr. Sieger, you are the field super- 
intendent referred to in the testimony of Mr. W. R. Far- 
rington? <A. That’s right. 


* 2 ° s e ° ° ° e se 


Q. You are also the Hugh Sieger that has been 
and is now a member of the Executive Board of 
Local 636% A. Yes, sir. 
Q. How long have you held this position? A. On the 
Board? 
Q. Yes, sir. A. Approximately eight years, I believe. 


(6) 


Q. Eight years . And, during the last two years, you have 
attended meetings of the union and participated in them? 
A. Yes, sir. 

Q. And, you have attended meetings of the executive 

board and participated as a board member? A. 
490 Right. 
Q. And, you’ve also voted in the elections? <A. 
Yes. 

Q. And, that is the election that was held in December- 
November of 1958 and in June of 1958, is that correct? 
A. I believe so. 

Q. And, you voted in the elections of November and 
December, 1957? A. Yes. 

Q. And, what is the function of the executive board? 
A. Well— 

Q. Are they set forth in the by-laws? A. Yes. 

Q. Your duties are roughly described in paragraph four- 
teen of the by-laws, General Counsel’s Exhibit 7, is that 
correct? A. That’s right. 

Q. And, how often does the executive board meet? A. 
Once a week. 

Q. And, have you met every week with the executive 
board? A. Yes. The only time when I’ve been on a vaca- 
tion or been ill, I haven’t. 


Redirect Examination 


e * ° e e ° e ° e 


Q. One of the functions of the executive board 

which is not listed in the By-Laws is to serve as the 

negotiation committee representing the union in its negotia- 

tions with the employers which Local 636 has under con- 
tract? A. That’s right. 


Q. All right. Now, you were on the negotiating team 
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that negotiated General Counsel’s Exhibit 4 which is the 
contract of July 1, 1956, is that correct? A. ’56? 
Q. Yes. A. Yes. 


* * se e ° ° * e ° * 


495 Trial Examiner: Well, we’ve gone over all this. 
Tl just ask another question. Were you on the 
negotiations of the July 1, 1958 contract? 
The Witness: No, sir. 
Trial Examiner: I want you to look at it so that you 
know what it is. 
496 The Witness: This is the 58 one? No. 

Q. (By Mr. Pisarski) You were not in this particu- 
lar negotiation? Why were you not in this particular 
negotiation since your duties as an executive board member 
were to participate in the negotiations? A. Well, the 
business manager and the vice president and I talked it 
over and owing to just having gone through a serious ill- 
ness, they thought I should stay out of it. 


* e s s s s * 
Recross Examination 
Q. (By Mr. Fleming) Mr. Seiger, approximately how 
long have you been a field superintendent with the Farring- 
ton Company? A. I would say seven or eight years. I am 
not positive the exact time. 


Q. How long have you been with the Farrington Com- 
pany altogether? A. Approximately fourteen years. 


497 Q. Subsequent to the time that you were employed 
by the Farrington company, did anyone in the man- 
agement of the Farrington Company cause you or encour- 
age you to seek office in the union? A. No. 
Q. During the years 1957 and 1958, did Mr. Farrington 
or anyone in the Farrington Company cause you or encour- 
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age you to attend the general membership meetings or to 
vote in the elections of the union? 


Q. (By Mr. Fleming) Your answer was no, witness? 

During the years 1957 and 1958, did the Farrington 
Company or anyone in the management of that company 
say anything to you or do anything for you to influence 
you or direct you in your union activities as a member of 
the executive board of Local 6362 A. No. 

Q. In the negotiations of 1956, did the Farrington Com- 
pany or any member of its management ever make any 
attempt directly or indirectly to influence you in the conduct 
of the negotiations on behalf of the Union? A. No. 

Q. In your activities in the past two years as a 

498 member of the executive Board of Local 636 and as 
a member of the negotiating team, did you at any 

time consider that you were acting as an agent or repre- 
sentative of your employer, or were you acting entirely in 


your individual capacity? A. In my capacity with the 
union. 

Q. Do I understand your answer to be that you were 
acting in your individual capacity? A. Yes. 


* * s * * e ° e e * 


Q. And, is it also true that in your negotiations you 
negotiated jointly with the negotiating team of the Plumb- 
ers Local 98? A. That’s right: 


Q. And, in the conduct of your negotiations, do 

you caucus individually as a group, apart from the 

Plumbers Local and apart from the employer representa- 

tives? A. Not 636 alone, they would not caucus alone. 

They would caucus with the Plumbers, because it is a joint 
deal. 
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518 Q. (By Mr. Fleming) Mr. Sieger, in the course of 

the 1956 negotiations, did you at any time during 
those negotiations ever discuss the strategy of the union 
or any of the internal discussions of the union negotiating 
team with any member of the management of your com- 
pany? A. I did not. 

Q. Did any member of the management of your company 
ever at any time during 1956 in the course of the negotia- 
tions attempt to influence you or do anything in the exer- 
cise of your judgment in the conducting and the participat- 
ing in the negotiations on behalf of Local 636? A. No. 
519 Q. (By Mr. Zwerdling) There was reference to 

the composition of the committee in 1956. Do I 
understand correctly that the members of the Executive 
Board, and hence, the committee, representing Local 636 
at those negotiations did not yet include Mr. McNamara 
who came in later, is that correct? A. Yes. 

Q. So that the composition of the Executive Board which 
was on the committee was Sinsabaugh, Beechinor, Britting- 
ham, Coatsworth and Sieger at that time? A. That’s 
right. 


520 Redirect Examination 
Q. (By Mr. Pisarski) What is the procedure under 
which your union membership decides what they will ask 
for in the negotiation? A. What is the procedure? 
Q. Yes. How do you know what your demands are going 
to be when you go in there? A. Well, from the Exe- 
521 cutive Board and the business agent, they talk the 
thing over and as the trend is going, go along with it. 
Q. Now, is the membership consulted as to what the 
Executive Board will ask in the negotiations? A. Yes, 
they are. 
Q. This is the subject of a general meeting ahead of 
time? <A. Yes. 
Q. So that not only can the Executive Board by virtue 


79 


of their experience in negotiations know what they are 
going to ask for, but they ask for an expression of what 
the membership wishes? A. Yes. 

Q. And, when you go into negotiation and you come to 
the part in the negotiations where it seems that you receive 
a firm offer from the employers which may or may not be 
acceptable, how is the decision reached whether that pro- 
posal is acceptable as far as the union is concerned? And 
in all my questions, I’m only referring to Local 636. A. 
Well, they both have to be in harmony, or it won’t work. 

Q. But, as far as Local 636 is concerned? <A. Well, if 
all the members are in agreement with what is offered and 

it’s acceptable to all the members— 
522 Q. Of 636. A. —and it’s taken on the floor and 
given to the membership. 

Q. Now, that would be on the final proposal? A. That’s 
right. 

Q. Now, suppose you had a proposal in a stage of nego- 
tiations where it might or might not be acceptable. How is 
a decision of whether you are going to refer it to the mem- 
bership reached, or whether you are going to go back in 
and do some more negotiating? A. The caucus on the 
thing. You have a caucus with 98. We caucus on it. 

Q. First you would caucus with 636? A. Pardon? We 
can’t caucus alone. We have to caucus together. It is a 
joint agreement. 

Q. When you get together to caucus, when you get to- 
gether in your proposals, is there a joint meeting of mem- 
bership held between Local 98 and 636? A. No. 

Q. And, therefore, your instructions would be purely 
from 636 membership? <A. That’s right. 

Q. And, after you take the proposal back to the member- 
ship, what is the procedure to see if the membership ac- 
cepts the proposal or rejects it? Is there a special meeting 
called? A. Usually. 

Q. Usually. And, what happens at this meeting? A. 

Well— 


80 


523 Q. I'll simplify matters here. Does the Executive 
Board report upon the proposals that they have 
received? A. Usually the business manager does that. 

Q. Does that. And, at that time, are all members of the 
negotiating committee given an opportunity to get up and 
present their views on the advisability or inadvisability of 
accepting this proposal? A. They could have. 

Q. They could have. Now, in the 1958 negotiations, did 
you caucus with the executive committee before it went in 
to meet with Local—with the employers? A. Did I? 

Q. Yes, sir, in 58. A. No. 

Q. You didn’t meet with the executive committee whatso- 
ever? <A. I didn’t have any dealings whatsoever with the 
’58 agreement at all. 

Q. No, no, I don’t mean with the agreement. Did you 
meet at the Executive Board meetings at which your pro- 
posals which you were going to submit were going to be 
submitted? A. Yes, I was at the meetings. 

Q. And, you participated in that meeting? <A. Yeah. 

Q. And, you participated in the meetings of the Execu- 

tive Board which were going to decide which pro- 
524 posals they were going to take to the employer, is 
that correct? A. Some of it, yes. 

Q. And, after the proposal came back from the result of 
your negotiations, you participated in the meeting as to 
whether this proposal would be accepted that the employer 
had submitted? A. Yes. 

Q. And, you participated in this as an Executive Board 
member and also as a union member? A. Yes. 

* * * * * * * ° * * 
Recross Examination 

Q. (By Miss Edwards) Mr. Sieger, when are the nego- 
tiating sessions held for contract, and we’ll refer back to 
56 since you were present during those. Are they held 
during the day or evenings? A. Boy, I don’t recall 
whether they were held during the day. I believe they are 
during the day. 


81 


525 Q. During the day, and at that time you took time 
off work to go down and negotiate, is that correct? 
A. Yes. 
Q. And, were you paid for that time by your employer? 
A. Yes. 


Q. And, well, there has been some testimony now as to 
some of the supervisors that they were on an hourly rate 
tied to a journeyman’s rate, but you were not on such an 
hourly rate, is that right? A. No. 


Q. (By Miss Edwards) And your employer did know 
where you were, though, at the time you were down nego- 
tiating? A. Yes. 
526 Q. And, he was, then, well aware of the fact that 
you were active in union activities as a member of 
the Executive Board? A. Yes. 
Q. Did he at any time ever suggest to you that that 
activity was incompatible with your position as a superin- 
tendent? A. I don’t recall that he has or not. 


Q. (By Miss Edwards) Was there any time during 
1958 that you were unable to attend Executive Board 
meetings because of your illness? A. No. I attended the 
board meetings. 
Q. You attended all of them during 1958? A. I believe. 
Only, if I was on vacation, I wouldn’t attend them at that 
time. 


Donald McNamara 


Direct Examination 


. ° ° * 
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529 Q. Now prior to your present position, what posi- 
tion did you hold in the union? A. As a member 
of the Executive Board. 

Q. How long were you a member of the Executive 
Board? A. From the third Tuesday of September, 1956, 
until I was elected to the business agent’s post. 

Q. Were you a member of the Executive Board during 
the negotiations of the—were you a member of the Execu- 
tive Board during the negotiations of General Counsel’s 
Exhibit 4 which was entered into July 1, 1956? A. No, 


e = e es ° ° es ° 
Q. (By Mr. Pisarski) All right, I hand you a con- 
tract which is General Counsel’s Exhibit No. 3 and 
ask you if you were a member of the Executive Board at 
that time? A. Yes, sir. 
Q. At that time, by whom were youemployed? A. J. P. 
Davis Company. 


Q. I see. And, what was your position at the J. P. Davis 
Company? A. I believe—I was the foreman, yes, sir. 
Could I explain this a little bit? 


The Witness: Yes, I was a foreman, but I had no crew 
at the time of the negotiations, and I was working by my- 
self. 

Q. (By Mr. Pisarski) I see. How was it you had no crew 
at that particular time? <A. I was finishing up a church 
job, I believe, and it was a one man operation. 

Q. Now, just immediately prior to the negotiations, how 

many men were in your crew? A. Never more than 
531 two. 

Q. Two, and what did your job as foreman at that 
time consist of? A. Installing the system, whatever it may 
be, heating system and industrial work, whatever it hap- 
pened to be. 

Q. With relation to the two workmen who were assisting 
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you, what was your relationship? A. Well, I had—I 
worked right along with them. 

Q. Yes, and you had the authority to direct what work 
they would do? A. I made the decision what would be 
done, that’s right. 

Q. And, you told what man would go over and do it, 
during the course of the job? A. Yes, except we normally 
did it all together, because it was a large pipe and we had 
to work together on it. 


Q. (By Mr. Pisarski) Now, how soon after you 

lost your crew did you receive a new crew? At the 

the J. P. Davis Company. A. I believe I had one man for 

approximately three weeks after that, you know, after the 
negotiations. 

Q. Yes? A. After the negotiations, I think I had one 
man for approximately three or four weeks and then I was 
working by myself again, finishing up two or three jobs 
which was a one man operation, and after that time I left 
the J. P. Davis Company because they were running out of 
work. They had no more work to employ me with, so I 
left. But, at the time I left, I was by myself. 

Q. Now, when you left the J. P. Davis Company, where 
did you go to work? A. I worked for Stanley Carter 
Company. 

Q. And, you worked for Stanley Carter up to the time 
you assumed your duties as business manager? <A. I 
worked approximately two months, less than two months 
for the Stanley Carter Company. 

Q. And, in what capacity did you work for the Stanley 
Carter Company? A. Foreman. 

Q. How many men were in your crew there? A. Ap- 
proximately 25. 

Q. And, what was the—did you receive a differential? 
Was there a differential between your pay and the 
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533 foremen—and the employees that were under you, 
your regular journeymen? A. Yes. 
Q. What was that differential? A. Per hour, you mean? 
Q. Yes. A. One dollar per hour. 


Q. During the time you were employed by the Farring- 
ton Company, were you a member of the Executive Board? 
A. Yes. I was a member—working for Farrington Com- 
pany before I was a member of the Executive Board, and 
during the employment there, I was elected to the Execu- 
tive Board. 

Q. And, when you worked for the Farrington Company, 
you were a job foreman? A. That is correct. 

Q. And, you had approximately ten to twenty men under 
your supervision? A. Like I say, it varied. By myself— 
I mean, it would—like I say, I mean, in our industry a fore- 
man works by himself—probably more foremen work by 
themselves than we have crews. I would say that, and I 


was in that category where I would have maybe five or six 
men, and the next week I would have no men and I 
534 was working all by myself. But still, I imagine you 
would say I was listed as a foreman, because I was 
a foreman. 


Cross Examination 


535 Q. I believe it has already been established you were 

not on the Executive Board and did not have any- 
thing to do with the negotiations as to the 1956 contract. 
A. 1956 contract, no, I was not a member of the Executive 
Board, at the time that contract was negotiated. 

Q. Now, since on or about February 22, 1957, did any 
member of the management of any of the companies that 
you worked for during that period of time ever cause or 
encourage you to participate in any union activities? 
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536 Q. Subject to a continuing objection on the part of 

the General Counsel, I’ll ask the following questions. 
At any time since on or about February 22, 1957, have any 
members of the management of any of the companies that 
you have worked for which would include Farrington Com- 
pany, J. P. Davis Company or Stanley Carter Company, 
ever caused you or encouraged you to attend general mem- 
bership meetings of the union or vote in the general elec- 
tions of the union? A. No, sir; they haven’t. 

Q. Since January or February 22, 1957, have any of the 
members of management of any of your employers caused 
you to become a member of the Executive Board or encour- 
aged you to become a member of the Executive Board of 
the Union? A. No, sir. 


Q. (By Mr. Fleming) During the time that you 

were a member of the executive council of local 636 

or acting on its negotiating team, didn’t you at any time 

consider that you were acting as the representative or 

agent of your employer, or were you acting solely 

538 in your individual capacity? A. I was acting solely 

as in my individual capacity as a member of the 
union, as an individual member. 


Q. (By Mr. Fleming) In the time that you served on the 
executive council of Local 636 or on the negotiating team, 
to your knowledge did you ever do anything which directly 
or indirectly resulted in a benefit to your employer as a 
result of those union activities? A. No, sir. 


Q. When did you first go to work for the Farring- 
ton Company? A. I went to work for the Farring- 

ton Company, I believe, in January, 1956. 
Q. And, during the—you have, during this period of time 
from October, 1955 on, attended membership meetings? 
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A. Yes, ma’am. 

Q. How frequently? A. I would say this, that even be- 
fore I became a journeyman, I attended almost all member- 
ship meetings. I very seldom have ever missed a member- 
ship meeting, regular or special. I think I have attended 
practically every one ever held since I’ve been a member 
of the local. 

Q. And, you have participated in the meetings? A. 
After I became a journeyman. As an apprentice, I wasn’t 
allowed to, but after I became a journeyman, I was allowed 
a Voice and a vote. 


Q. And, you exercised both? A. No, I never spoke on 
the floor of the local union until I was elected to the Execu- 
tive Board, and at that time, I thanked the members for 
electing me. That was the first time of my speaking on the 
floor. I could be wrong, but I believe that was the first time. 

Q. All right, in the union, for instance, if there were 
motions on the floor and so on, you voted on them; whether 


you spoke on them or not, you voted on them? A. That 
is correct. 


543 Now, you were a member of the Executive Board 
during the 1958 negotiations? A. 1958, that is true. 

Q. All right, I think you heard Mr. Sieger testify that 
prior to the time the negotiations actually commenced, the 
Executive Board held some meetings so as to formulate the 
demands to be made upon the contractors? A. I will have 
to answer it, jointly. Our Executive Board did meet, but 
the members of Local 98 were present. 

Q. With you, when you met? A. That is true. 

Q. Well now, I am speaking about the period before you 
went into negotiations. A. That is what I am speaking 
about. Met approximately about a month before we went 
into negotiations, with 98, and discussed what we figured 
we should have or were entitled to. They told us what they 
thought along the same lines and we just, you know, talked 
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among ourselves, and sort of got a formula to go into 
negotiations with. 

Q. And, when you went back to your own meeting with 
the proposals, you discussed those in the Executive Board 
meetings, is that right? A. Yes. If I may elaborate, actu- 
ally the Board meeting wasn’t called. We meet, as every- 
body knows, every Tuesday of the month, unless it is a 
holiday, naturally. Every Tuesday of the month to take 

eare of the regular local business which is the duty 
544 of the Executive Board, whatever is, you know, re- 

lated to them. Now naturally in the negotiations of 
*58, which was very important to every member, I don’t 
believe there was any time that two members got together 
that it wasn’t discussed, so naturally, after the regular meet- 
ing when the Executive Board members were out of session, 
it was naturally discussed, but not as a regular part of 
business of the Executive Board. 

Q. That’s right, but during the period of the negotiations 
as I understand your statement, after you had your regular 
Executive Board meeting, then the Executive Board would 
meet or continue the meeting informally for the purpose of 
discussing the progress of negotiations? A. As individual 
members, not as Executive Board members. 

Q. Well, not officially as Executive Board members, but 
they were the ones who were present, is that correct? A. 
Maybe I can elaborate a little bit. As far as my under- 
standing of the Executive Board, we meet every Tuesday. 
While we are in session, we are members of the Executive 
Board. Once we leave that meeting and go across the 
street, we have absolutely no power, we have no authority. 
We are just like the rank and file who isn’t an officer. 
We're just in the same category as everybody else. 

s * s * * * * * * * 

643 Now, wth respect to the matter that I have before 
me, this motion of the Building and Construction 

Trades Department for leave to intervene 

e ° e ° ° i se * * 


88 


at this time I will permit such information 


* . e * ° ° * * * es 


Mr. Dunn: Mr. Examiner, I also made that motion with 
one witness only as to the Metal Trades Department and 
it certainly will take less than a day for both. 

Trial Examiner: That’s all right. 


William C. Homeyer 


644 a witness called by and on behalf of the Intervenor, 
being first duly sworn, was examined and testified 
as follows: 


* = ° * ° 
Direct Examination 
J s * * e es * . e 


Q. Where are you employed? A. Robert Carter Corpo- 
ration. 


Q. How long have you been working there? A. Since 
September last. 
Q. In what capacity? A. As foreman and jour- 
645 neyman. 
Q. Simultaneously, or at different times? A. At 
different times. 


Q. So, since September, ’58 to the present time you have 
been part of the time foreman, and part of the time journey- 
man? <A. Right. 

Q. How does that work? Is that something that changes 
from week to week, or just how does it operate? A. As the 
job requirements are met by larger personnel, more person- 
nel, it is necessary to set up foremen or additional foremen, 
and as job completion progresses, it becomes necessary to 
lay off men and you no longer need the additional super- 
visory personnel. As a result, you are set back down to 
journeyman. 
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Q. I see. This has happened to you in the last few 
months at the Robert Carter Company? A. Yes, sir. 

Q. Prior to then, where were you employed? A. The 
previous employer was the J. P. Davis Company. 

Q. In what capacity? A. As journeyman. 


Q. Prior to that time, where were you employed? 
646 A. United Engineers and Constructors. 
Q. For what period? A. From February, ’55 to 
October, ’57. 
Q. In what capacity? A. As journeyman and foreman. 


Q. Now, while working at United Engineers, who 
648 was your supervisor? A. William Kelley. 

Q. Is that the William Kelley who has testified in 
this case that he was president’ of Local 6367 A. Yes, sir. 


Q. (By Mr. Zwerdling) During the period of your 
649 employment under the supervision of Mr. Kelley, 
did Mr. Kelley discuss union affairs with you? A. 
Yes, in so much as they concern normal conversation in 
union affairs between two people, members of the union. 
Q. Did you see Mr. Kelley at union meetings? A. Yes, 
sir. 
Q. You attended union meetings regularly or not? A. 
As regularly as job conditions permitted. 
* ° es ° * e e ° es oe ° 
Q. You observed Mr. Kelley in his function as a union 
officer during that period of your employment with United 
Engineers, did you? <A. Yes. 
Q. At union meetings? A. Yes, sir. 
e es . e e e ° se e e e 


Q. (By Mr. Zwerdling) I asked you whether or 
not you observed Mr. Kelley in his position as a union 
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official, used that position to influence the union on behalf 
of the United Engineers. <A. No, sir. 


Q. No, sir what? A. No, sir, I did not observe Mr. 
Kelley at any time trying to use his position in the union 
with United Engineers or to get better conditions for United 
Engineers against the Union’s welfare. 


. o s ° . ° o ° ° s es 


724, Pursuant to adjournment, the above-entitled mat- 
ter came on for further hearing at 9:00 o’clock, a.m. 
Before: 
Mr. John C. Fischer, Trial Examiner. 


William C. Homeyer 


e s * s ° s ez 
Cross Examination (Continued) 


Q. (By Miss Edwards) Now Mr. Homeyer, who 
were your contacts as foreman? To whom did you report? 
A. I reported to my area foreman, Mr. Norman McShane 
and Mr. Tom Berriman when he was momentarily a fore- 
man, and to Mr. William Kelley, the general foreman. 

Q. All right. Did you report to anyone higher than Mr. 
Kelley? A. Only under exceptional circumstances as the 
job conditions arose. Mr. Weiss of the United Engineers 
and Piping Superintendent. 

Q. Did you at any time confer with the top men in the 
company, and by that I mean, men above Mr. Kelley with 
Mr. Kelley? 

Mr. Dunn: I didn’t get the question. 

The Witness: No. 
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738 Robert H. Wiggins, Jr. 


a witness called by and on behalf of the Interven- 
ing Local 636, 


Direct Examination 


Q. During the year 1957, did you work for John- 
son Service Company? A. Yes, sir. 

Q. For what period, approximately? A. Approxi- 
mately— 

Q. Was it for a year, two years, six months? A. Ap- 
proximately a year. 

Q. Approximately a year? A. The exact date I don’t 
know. 

Q. During 1957? A. Yes, sir. 

Q. While you were employed by the Johnson Service 
Company, who was your supervision? A. Cy Kruger. 


es e e se * e . e e e e 


Did you ever see Cy Kruger at any function of 
Local 636 A. I’ve seen him at the meetings. 
Q. At the meetings of Local 636? A. Yes, sir. 
Q. Membership meetings? A. Yes, sir. 
Q. Did you ever observe Cy Kruger making any pro- 
posals on behalf of Johnson Service Company at such meet- 
ings? A. No, sir. 


Q. During that period, did you or did you not 
observe Mr. Kruger at any membership meeting of 
Local 636% A. Yes, I seen him in a meeting. 


Q. All right. Now, you stated that you attended 
an executive board meeting. When was this executive 
board meeting? A. I believe the month was either Sep- 


92 


tember—no, it wasn’t September. I believe the month was 
in August of 1958. 

Q. Who was present at the meeting, the executive meet- 
ing? <A. I beg your pardon? 

Q. Who was present? A. Present would be Warren 
Carden, Don McNamara and Hugh Sieger, Fred Sinsa- 
baugh and Coatsworth. 

Q. What was the purpose of this meeting? A. It just 
had to do with the general functions of the local. 


762 Walter Kwitt 


a witness called by and on behalf of the Intervening 
Local 636, 


e * ° es ° * 
736 Direct Examination 


Q. (By Mr. Zwerdling) Your name is Walter Kwitt, 
and where are you employed? A. At the Johnson Service 
Company. 

Q. How long have you been so employed? A. Going 
on twelve years. 

Q. In what capacity? A. I originally started there as 
a journeyman and shortly after that I was promoted to a 
foreman and been in that capacity since. 

Q. Who is your supervisor? A. Cy Kruger. 

Q. How long has he been your supervisor? A. Oh, I’d 
say approximately eleven years, or less, I’d say. I don’t 
recall. 


° ° * * ° * * * e * * 


764 Q. In any event, has he been your superviscr for 
over eight or nine years? A. Definitely. 

Q. During this period of several years in which Mr. 
Kruger has been your supervisor, have you ever observed 
him taking any steps on behalf of the company at union 
meetings of Local 636. A. Not to my knowledge. 
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Q. (By Mr. Zwerdling) Have you attended union meet- 
ings? A. I do. 
Q. You do? Have you, over the past eleven years, twelve 
years? <A. Correct. 
765 Q. With what degree of regularity? About how 
often? A. Oh, I’d say more or less about six to eight 
times per year, perhaps even more, depending on my 
availability. 
Q. Have you ever seen Mr. Kruger at any meetings of 
the local? A. Yes. As a matter of fact, we drove together, 
at times. 


Q. Did you ever observe his activities in connection 
with his union office? A. Yes. 
Q. What was his union office? A. Trustee. 
Q. Did you ever observe him functioning in his capacity 
as trustee in Local 636? A. I did, at the meeting. 
Q. Did you observe him ever doing anything in his 


capacity as trustee of Local 636? A. Well, he would en- 
dorse the bills with the other two members on the board, 
receipt them. 


e ° ° ° ° ° ° ° ° * ° 


Q. Did you vote in the special election? A. Yes. 
Q. And, who were the tellers of this election? A. 
Sir, I would know a couple of them. 

Q. Okay, I don’t want to put you on the spot. I want to 
help you. Was Harold Derocher a teller? A. I know a 
Derocher in the organization, but I wouldn’t know if that’s 
the person. 

Q. Do you know Alvin McShane? A. I do. 

Q. Was he ateller? <A. Let’s put it this way. I know the 
McShane boys by their appearance. 

Q. You don’t remember whether either one of them a 
month ago was a teller in an election? A. There was a 
McShane, I’m pretty sure, at the table. 
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790 Q. All right. Do you know Arnold Luzon? A. 
No, sir. 

Q. Who gave you the ballot? A. When I—the evening 
of the election—that all depends what it is, nomination or 
election. You see, we have both. 

Q. Yes. Well, in any election at the union in the last two 
years. A. The tables are marked with capital letters. 

Q. That’s right. A. I went to the respective letter, that 
is, the letter for my name, the first letter, and introduced 
myself and a ballot was given to me and I secretly voted. 

Q. By whom was the ballot given to you? A. By the fel- 
low who had checked my name. 

Q. What was his name? <A. The fellow has a very Eng- 
lish or Irish brogue. I’ve seen him on many jobs off and 
on, but he presented me—after he checked my name, he 
presented me with a ballot, if I recall, and naturally I went 
and voted secretly. I deposited my ballot into a box. 

Q. Now do you remember at those tables whether Arnold 
Luzon, the McShane brothers or Harold Derocher were 
there? A. I’m ashamed to admit that I wouldn’t know all 
them by their names. I know them by appearance. I know 

that they are McShane, but by name, I can’t— 
791 Q. You can’t recall what they were doing at the 
election? A. What they were doing? 

Q. Yes. What their function was? A. I don’t recall. 

Q. Do you remember when the election was over and the 
tally was going to be read to the membership as to who had 
won the election? Who gave the tally to the recording 
secretary? A. I will admit that shortly after the meeting 
or the election, as soon as I performed my duty as a voter, 
T left. . 

Q. Okay. A. I had another engagement and I knew that 
I would be notified of the results. 

Q. All right. You drove with Mr. Kruger to the meetings 
on oceasion during the years 1957 and 1958. Is that correct? 
A. I would say it was only times if weather was bad, I 
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would call him at the house and if he was available, had no 
other engagement, I asked if he was going, would it be all 
right to give me a lift. That’s all it amounted to. 

Q. Sure. It’s easier sometimes for two boys to go in one 
car than for each of you to take a car, especially if you live 
in the same general neighborhood. That’s correct, isn’t it? 
A. That’s right. 

Q. And, under these circumstances, you would then on 
various occasions happen to drive down to the union meet- 
ing with Mr. Kruger? A. Not on various occasions. Only 
two that I know of. 

792 Q. Oh, you remember now it is two occasions? A. 
two that I know of. 

Q. All right, it’s only two occasions now. A. Two or 
three occasions. 

Q. Now what did you talk about when you drove down 
to the meeting? A. About the jobs. 

Q. Did you talk about what was going to happen at the 
union meeting or why the union meeting was called or what 
the issues were at the union meeting? A. Not necessarily, 
no. 

Q. Did you? A. No. 

Q. At no time did you discuss the fact something was 
going to happen at the union meeting you were going to? 
A. I would inquire, or he would inquire of me what actually 
was going to be discussed tonight. You see, he asked me do 
I know anything about it. He didn’t know. 

Q. Sure, this is just natural conversation. A. That’s 
correct. 

Q. And, when these things would happen, he would give 
an opinion on the merits of the particular subject and you 
would too. Is that right? A. If something pertaining to 

the functioning of the union or anything in general. 
793 Q. All right, sure. And, did you sit next to Mr. 

Kruger when you’d go to these meetings? I mean, 
you know, when you drove with him? A. If he had a pas- 
senger— 
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Q. I mean at the union meeting. A. Oh, no, definitely 
not. 

Q. How is it you didn’t sit next to him? A. Because, he 
being a trustee, he had to fulfill his job. 

Q. I see. A. He went to the front there. 

Q. He sat up in front? A. Correct. 


795 Q. Suppose you should be unfortunate enough as 
to have a workman assigned to you who was not inter- 
ested in his job. What would you do about the situation? 


The Witness: Well, naturally I didn’t exercise my power 
—that’s right, to lay the man off, I would simply call him. 
There were tasks in my line of work, our line of work that 
if a hired man couldn’t perform the duty, especially in 
finishing the job, he was of no benefit to me, so he would 
be placed to another job. 

Q. (By Mr. Pisarski) How would he be placed? Would 
you speak to Mr. Kruger about him or would you have the 
authority to put him on another job? A. Oh, no, I haven’t 
got authority. Our shop doesn’t function that way. 

Q. Would you speak to Mr. Kruger about him? A. I 

would. 
796 Q. And Mr. Kruger would make the move? A. It 
would be entirely up to him. 


Q. Yeah. Are you under the pension program of the 
Union? A. We have no pension program. 

Q. Aren’t payments being made on your behalf into the 
pension program? <A. Let me get this clear. You said the 
company has a pension program or the union program? 

Q. It’s a joint program, isn’t it? The employer pays so 
much cents per hour out of your wage? A. That’s 
right. 
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797 Q. And you are under that pension program, aren’t 
you? <A. That’s right. 

Q. And, you are also under the sick and—insurance pro- 
gram and health and welfare program of Local 636? A. 
That is right. 

Q. And, the employer contributes to that for you? A. 
That’s right. 

Q. And you also draw vacation pay? <A. That is right. 

Q. And, that is also part of your wages which the em- 
ployer contributes to the fund? A. That’s right. 


e* e * ° * * * * . e se 


Q. (By Mr. Pisarski) What is the purpose of the 
executive board? 

Trial Examiner: If you know. 

The Witness: I know that in the event matters pertaining 
to work and fellow employees, if there are any grievances it 
could be brought up as a matter of fact with the company, 
for that matter, not only with the employees, but the mat- 

ters of concern, my concern, the union’s concern can 
815 be brought before the executive board and the matter 

arbitrated on, or deliberated on, and we would know 
the results of it. 

Q. (By Mr. Pisarski) And, one of these matters would be 
the question of whether a strike should be called in the 
plant. Isn’t that true? A. I presume so. 

Q. Asa matter of fact, the function of the executive board 
is, since you can’t hold meetings every day and decide on 
matters every day, the membership as a whole, the purpose 
of the executive board is in the interim between meetings, to 
try to handle the situation as best they can until they can 
get the thing in before the membership, if necessary. 


e * ° ° = * ° * * e ° 


Gerald L. Anderson 


a witness called by and on behalf of the Intervening Local 
636, 
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816 Direct Examination 
Q. (By Mr. Zwerdling) Your name is Gerald An- 

derson and you are employed where? A. James W. Part- 
lan Company. 

Q. How long have you been working there? A. Two 
years. 

Q. In what capacity? A. As a journeyman and foreman 
and general foreman. 


817 Q. In your experience since 1951, has the—has it 

been a common thing for you to be a foreman, or has 
it been unusual or what? A. I have been foreman several 
times. 


e e e ° e s * e e e e 


Q. From your knowledge of what goes on in your trade 
with your fellow members of your union, would you say 
that most of them have been foremen or have not been fore- 

men from time to time? A. I believe most of the 
818 people that I know have been foremen at one time or 
another. 

Q. Am I correct or incorrect in understanding that it is 
common for journeymen to pass from journeyman position 
to foreman position, back and forth in this trade? A. Yes. 

Q. Yes what? A. Yes, that happens. It has happened 
to me. 

Q. Now, who is your supervisor at this company? A. 
Alvin McShane. 

Q. Alvin McShane. Do you have occasion to attend meet- 
ings of Local 636 from time to time? <A. Yes. 

Q. Have you ever observed Mr. McShane attending a 
meeting of this local? A. Yes. 

Q. Do you know whether or not he isa member? A. Yes. 

Q. Is he? A. Yes. 

Q. Have you ever observed him functioning in any com- 
mittee post on behalf of the local? A. Yes, sir. 
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Q. What committee? <A. Election committee. 
820 Q. (By Mr. Zwerdling) Have you observed Mr. 


McShane at union meetings? Have you seen him at 
union meetings? A. Yes, sir. 


* ° ° ° iJ 
Cross Examination 


Q. The time you were a journeyman, did you have ocea- 
sion to work with Mr. McShane at the Partlan Company? 
A. Not directly. Under another foreman. 


Q. Did you ever have any discussions with him on the 
job as to what was going on in the union hall or 
825 problems that might be coming up? A. Other than 


what I would consider normal conversation about the 
local. 

Q. And, what would an example of normal conversation 
be? A. Oh, “do you think there will be a good turnout at 
the meeting tonight,” or— 

Q. And, part of your normal conversation would be, 
“Well, what do you think about this matter,” that was being 
brought up? <A. At that time, I didn’t know Al McShane 
hardly at all. We never discussed things like that. 

Q. Since that time, have you gotten to know him better? 
A. Yes. I know him much better now. 

Q. Now in your conversations with him now about the 
union, what would they be? What would they concern? A. 
For the last six months I haven’t had any conversation with 
him. 

Q. All right, prior to the last six months. A. Oh, I’d 
say about the same just general. 
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840 Patrick V. McNamara, Jr. 


a witness called by and on behalf of the Intervening 
local 636, 


Direct Examination 
Q. (By Mr. Zwerdling) Your name is Patrick V. Me- 
Namara, Jr. and where are you employed? A. Goss 
Mechanical Contracting Company. 
841 Q. How long have you been so employed? A. 
Approximately six months. 
Q. In what capacity? A. As both journeyman and 
foreman. 


Q. I am afraid this calls for subjectivity. All right, we 
understand. Now, during the period of August through 
October, 1958, you were in what capacity? A. Foreman. 

Q. You started to work at that company when? A. In 


July, June and July. 
Q. June and July you were a journeyman, right? A. 
Yes 
Q. Then you were foreman until October? A. Yes. 
Q. Then you became a journeyman again? A. Yes. 
Q. And, you still are? A. Yes. 
Q. How long have you been in the trade? A. Twelve 
or thirteen years, since March of 746. 
842 Q. State whether or not this is typical of your ex- 
perience with reference to going back and forth be- 
tween foreman and journeyman? A. Oftentimes that 
occurs. 
Q.With reference to yourself? A. Yes, to me and I’ve 
noticed, to other people in the trade. 
Q. You say you have been in the trade how many years 
again, since 46? A. Twelve or thirteen years, yes. 
Q. And in that period of time, have you gotten to know 
many people in the trade? A. A great many. 
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Q. State whether the people you know in the trade have 
been foreman as well as journeymen from time to time in 
their work, to your knowledge? A. A great many of them 
have. One time you see them, they are foremen. The next 
time you ask them what they are doing, they are working 
with the tools. 

Q. Can you explain to us just how that works in your 
trade? What causes this going back and forth so frequently 
between foreman and journeyman? A. It is oftentimes a 
matter of training. If you are in the right spot at the right 

time when they need more foremen, the need for a 
843 foreman occurs, they appoint you. But that’s gen- 

erally in the beginning of the job if you are on the 
job. As the job progresses and the work is completed, then 
the reverse is true. They begin to cut down on the men, and 
consequently, their need for foremen. 


Q. Now, who is your supervisor at Goss? A. Ed Me- 


Donald. Mr. McDonald. 


. * * * * * * * * * . 


Q. Has it been your practice to attend the meetings of 
Local 636? A. Yes. 

Q. How frequently? A. Well, you would call it regu- 
larly, I imagine. I miss perhaps, four a year. 

Q. How often do they hold meetings? A. Twice a month. 

Q. Have you ever seen Ed McDonald at a union meeting? 
A. Ed McDonald? Yes. 


844 Q. Has Mr. McDonald ever asked you to take any 
steps in connection with your union activities on be- 
half of Goss Mechanical Contracting Company? 
The Witness: I have not observed him doing that. 


102 


850 Peter Hornick 


a witness called by an don behalf of the Interven- 
ing Local 636. 
Direct Examination 
Q. (By Mr. Zwerdling) Your name is Peter Hornick, and 
where are you employed? A. I am employed with the Far- 
rington Company. 
851 Q. How long have you been working there? A. 
Since July of 1957. 
Q. In what capacity? A. Journeyman. 
Q. Prior to that time, where were you working? A. John 
E. Green Company. 
Q. In what capacity? A. As a journeyman. 
Q. Have you ever worked asa foreman? A. Yes, I have. 
Q. What is the last time? A. Oh, I haven’t been a fore- 
man for I’d say, approximately three years, now. 
Q. How long have you been in this trade as a pipe fitter? 
A. Oh, about fifteen years. 


Q. During that period, state whether or not—strike that. 
During that period, have you observed whether or not other 
members of Local 636 held jobs as foremen from time to 
time? A. I have. 


o ° * * * ° e * e e ° 


855 Q. (By Mr. Zwerdling) Witness, you say you have 
been in this pipe fitting trade how long? A. About 
fifteen years. 
Q. Has it been your observation throughout that period 
of time—strike that. Approximately how many companies 
have you worked for during that period? A. Practi- 
856 cally all of them in town here. 
Q. Which would be how many, approximately? A. 
Well, let’s say I’ve worked for the major ones. That would 
be about fifteen in the Detroit area. 
Q. Has it been your observation that the practice as to 
the method of selecting foremen is the same in all of these 
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companies, or different from company to company? A. I 
would say it is the same. 

Q. And, what is the practice, according to your observa- 
tion? A. Well, as the job requirements show a need, they 
may select a jouneyman to become a foreman, depending on 
the requirements of the personnel required to put the job in. 

Q. Are you referring to the number of personnel? A. 
The number, yes, the number of personnel. 

Q. Am I correct in understanding that as a higher num- 
ber of pipefitters are assigned to a particular job, there 
comes a point at which it becomes the decision of the com- 
pany to appoint one of them foreman? Is that what you are 
saying, or do I misstate it? A. No, that is correct. 

Q. Then, as the number of personnel required to compete 
the job dwindles, there comes a point where the company 
makes a decision that the foreman is no longer necessary. 

Is that it? A. That’s right. 
857 Q. And, the selection of the foremen occurs on 
what basis, from your experience? A. Usually the 
first ones on the job and then as you get more personnel on 
the job, the one who were on the job first generally become 
foremen. 

Q. I see. Now, during your employment for the Farring- 
ton Company where you are presently employed, who has 
been your supervision? A. Well, my foreman is Garland 
Nieman. 

Q. Have you had any other foreman during the period of 
employment there? At any period? A. Don McNamara. 

Q. During what period was Don McNamara your fore- 
man? <A. Oh, about two months in 1957. 

Q. Do you know whether or not Donald McNamara was a 
member of the union during that period.? A. Yes, I do. 

Q. Was he a meber during that period, to your knowl- 
edge? A. Yes, he was. 

Q. Was it your parctice to attend union meetings during 
that period? <A. Yes. 
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Q. Did you ever see Don McNamara during union meet- 
ings? <A. Yes. 
Q. During that period? <A. Yes. 


858 Q. In your line of supervision at the Farrington 
Company above the foremen, who is the supervisor? 
A. Hugh Sieger. 

Q. What was his position—what is his position? A. He 
is the superintendent. 

Q. Do you know whether or not Mr. Sieger is a union 
member? A. Yes, I do. 

Q. Have you ever seen Mr. Sieger at union meetings? 
A. Oh, I’ve only noticed him a couple of times in the 
meetings. 

* ° e oe ° ° a ° ° s * 
859 Cross Examination 
Q. (By Mr. Pisarski) When Donald McNamara 
held the position in the union previous to his position as 
business agent, is that correct? A. That is correct. 
860 Q. What was that position? A. He was a member 
of the Executive Board. 

Q. Do you recall when he was elected to the Executive 
Board? A. Well, I imagine about three years ago. 

Q. Would it have been later than three years ago? A. I 
don’t remember exactly when, but I would judge about 
three, maybe four. 

Mr. Pisarski: I don’t want to confuse the witness un- 
duly. Mr. McNamara did not come on the Executive Board 
until 1957 and it is in the testimony and I'll try to use it to 
refresh your memory. 

Q. (By Mr. Pisarski) Now that the date has been fixed a 
little bit more closely, 1957, do you recall the occasion when 
he ran for executive board, the position? A. Yes. 

Q. And, he was your foreman at this time at the Farring- 
ton Company? A. Well now, that, I don’t remember. I 
thought— 
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Q. Four years ago Mr. McNamara was an apprentice. 
A. Well, if he was elected in 1957, could you tell me what 
month he was elected? 

Q. Probably July. I am not certain of this. All right, 

then J’ll be corrected, whatever it is. 
861 Mr. Dunn: We stipulated it’s late ’56. 
Mr. Pisarski: I don’t know that it was. I see here 
that he took office in ’57. 

Q. (By Mr. Pisarski) Do you know what position he had 
at the Farrington Company at that time? A. At what time 
are you referring? When I was employed by the Farring- 
ton Company? 

Q. Yes. A. And his position with the company? 

Q. Yes. A. He was foreman then. 

Q. He was also a member of the executive board then, is 
that correct? A. That’s right. 


Louis R. Schrader 


a witness called by and on behalf of the Intervening 
Local 636, 


Direct Examination 


= . a * s * . * ° * 


Q. Did you work for United Engineers in the past 
couple of years? A. That would have been the 
next job. I worked five weeks for Robert Carter and two 
and a half, two years and nine months for UE. 
Q. By UE, you mean United Engineers? A. United 
Engineers. 
865 Q. You say you worked for them two years and 
nine months? A. That’s right, sir. 
Q. Which was during what years? A. 1955 to 1958, from 
June to May. 
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Q. All the subsequent jobs were shorter ones? A. That’s 
right, sir. 

Q. Now while employed by United Engineers during that 
two and a half years going into 1958, who was your super- 
vision? Strike that. Were youa journeyman? A. Yes, sir. 

Q. Who was your supervision? <A. Bill Stolaker. 

Q. He was your foreman, was he? A. My immediate 
foreman. , 

Q. Who was above him? A. Tom Burn. 

Q. Isee. A. He was an area foreman. 

Q. Who was above him? <A. Mr. Kelley. 

Q. Which Mr. Kelley? A. Mr. William Kelley. 

Q. Did you know whether or not Mr. Kelley was a mem- 
ber of the union during that period? A. Yes, I did. He 

is and was. 
866 Q. He is and was? A. And he is now. 

Q. During that period, was he an officer of the 
union, do you know? A. When I first started there, he 
wasn’t and later he was election president of Local 636. 

Q. Did you attend union meetings during the period of 
your employment with United Engineers? A. Yes. 

Q. Did you ever observe Mr. Kelley at such meetings? 
A. Yes. 

Q. Did you attend meetings at which he was present? 
A. Yes, sir. 

Q. Did you attend meetings at which he presided as 
president? A. Yes, sir. 


° . * s * ° es s * ° s 
Q. (By Mr. Zwerdling) Did you ever observe him 
taking any steps to advance the interests of the 


United Engineering Company in those meetings? 
The Witness: No. sir. 


Q. (By Mr. Zwerdling) Did he ever ask you to take any 
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steps on behalf of the United Engineering Company at 

those meetings? 

es * * ° e * e se s ° e. 
The Witness: No, sir. Didn’t have hardly time enough 

to talk to him. He was a busy man. He had three hun- 

dred fifty men working for him. 


° e e * e * ° * 


Gerald William Coatsworth 


a witness called by and on behalf of the Intervening 
Local 636, 
* ° ° e es e e e e e ° 
The Witness: Gerald William Coatsworth, 3835 Fairlane, 
Trenton, Michigan. 
Direct Examination 


Now, did you ever work for United Engineers? A. 


Yes, sir. 
Q. During what period? A. January of ’55 until 
around June of ’56. 

Q. Am I incorrect in thinking that you worked for that 
company in 1957 also? A. I guess I did. 

Q. You did. So you worked for that company, your 
testimony now is, from January of ’55 ’til when? A. ’Til 
57. 

Q. What month? A. Sometime in the wintertime. I 
can’t remember. 

Q. Of 19572 A. Yes, sir. 

Q. During your period of employment for that company, 
who was your supervisor? A. Jack Crease. 

Q. Was he your foreman? A. Yes, sir. 

Q. Who was above him, to your knowledge? A. Mike 
Sylvester. 

Q. Who was above him, to your knowledge? A. William 
Kelley. 
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Q. Is that the William Kelley concerning whom the last 
witness testified? A. Yes, sir. 
875 Did you attend union meetings during that period? 
A. Yes, sir. 

Q. Did you ever observe Mr. Kelley in any union meet- 
ings? A. Numerous times. 

Q. In—what capacity did he have in those meetings at 
that time? A. Part of the time he was just a member 
attending meetings, and then as president. 

e ° es * ° ° s _ s a e 
876 Q. (By Mr. Zwerdling) At the union meetings 

which you attended, and which you've testified Mr. 
Kelley also attended, did you ever observe Mr. Kelley ad- 


voecating any action on behalf of United Engineers? A. No, 
sir. 


Q. (By Mr. Zwerdling) Did Mr. Kelley ever talk to you 


about taking action in the union as a member on behalf of 
the United Engineers? A. No, sir. 


° s * e ° s ° e 


Hazen John McCawley 


887 a witness called by and on behalf of the Intervening 
Local 636, 


° ° * * a * * e ° es 


Direct Examination 

Q. (By Mr. Zwerdling) Your name is Hazen John Me- 
Cawley and where are you employed at the present time? 
A. Can I give my address? 13350 Peach Street, Wyan- 
dotte, Michigan. 

Q. Are you employed at the present time? A. No, I am 
not. 

Q. How long have you been unemployed? A. A little 
over a month. 
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Q. Where were you working prior to that time? A. 
Stanley Carter at Cobo Hall. 

Q. In what capacity? A. Journeyman. 

Q. For how long? A. Approximately five weeks. 

Q. Prior to that where were you employed, if any 
888 place? A. Well, I was off for about seven weeks, 
and prior to that I was at United Engineers. 

Q. In what capacity? A. Asa foreman. 

Q. How long were you at United Engineers? <A. Well, 
that lasted about three months. They had something that 
they were missing from the turbine, the spindle and they 
laid off everybody on that job for approximately a month 
and, I was working for United Engineers at that time. 

Q. Asaforeman? A. Asa journeyman. 

Q. Did you also work there as a foreman? A. I was a 
foreman for oh, approximately four weeks when some of the 
foremen were on their vacation. 

Q. How long have you worked in this trade? A. Oh, 
thirteen years. 

Q. Have you ever held any other positions besides jour- 
neyman and foreman? A. Yes, I have. 

Q. What? A. Area foreman and general superintendent. 

Q. when and where? A. This was in ’57 for Surface 
Combustion and Great Lakes Steel. 

Q. So that from 1957 to the present time you have 
889 been general superintendent, area superintendent, 
foreman, journeyman and unemployed? A. Cor- 


Q. During the period you were employed by United 
Engineering Company, did you have occasion to attend 
meetings of Local 636? A. Yes, I did. 

Q. Did you observe whether or not Mr. Kelley attended 
such meetings? A. Yes, sir; I did. I did notice that he 
was there. 

Q. Was he there in his capacity as president of the local 
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or not? A. Well, at one time when I worked at United 

Engineers he was not president of the local, and then he did 
eventually get to be president of 636. 

890 Q. And, you observed his presence at union meet- 
ings, did you? <A. Yes, I did. 


= se es . ° s s ° s s s 
891 Q. (By Mr. Zwerdling) Did you ever observe Mr. 

Kelley taking steps to advance the interests of the 
United Engineering Company in his position as president 
of Local 636? 


The Witness: No, I did not. 


Cross Examination 
897 Q. (By Mr. Fleming) Mr. McCawley, you testi- 
fied that subsequent to the time that you became 
employed by United Engineering and Mr. Kelley became 


president of Local 636, is that right? A. That’s correct. 

Q. And you and he were working for the same company 
during the time he has been president up until the time 
the employment of both of you was terminated? A. That’s 
correct. 


900 Q. (By Mr. Fleming) You have already testified 

that the time, during the time that you were employed 
by United Engineering and during the time that portion of 
the time Mr. Kelley was president of the union and up until 
the time the employment of both of you was terminated, 
did you observe any action on the part of Mr. Kelley 
or ever hear him make any statements that led you to 
believe that Mr. Kelley was not acting in the best interests 
of the union in relation to the internal affairs of Local 636? 
A. No, I didn’t. 
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Q. (By Mr. Fleming) During this same period of time, 
did you ever observe any action on the part of Mr. Kelley 
or hear him make any statements which would lead you to 
believe that he was acting in the interests of United Engi- 
neering in relation to the internal affairs of Local 6367 A. 
No, I did not. 


° * ° * e * ° * e . ° 
Pursuant to adjournment, the above-entitled mat- 
ter came on for further hearing at 10:00 o’clock, a.m. 
Before: 
Mr. John C. Fischer, Trial Examiner. 


* * ° ° * * e 


Martin Joseph Ward 


912 a witness called by and on behalf of the Intervenors, 
being first duly sworn, was examined and testified as 
follows: 


Q. (By Mr. Dunn) Mr. Ward, are you a member of the 
United Association? A. Yes. 


* @ * * ° s * * * * e 


Q. Are you serving the United Association in any capac- 
ity at the present time? A. I am assistant general secre- 
tary treasurer of the United Association. 

* * * * ° * * . * * 
Q. Approximately how many locals are affiliated 
with the United Association? A. Around 750. 
* * * * * . * . s e 
Q. Now, when you served in your capacity as a 
general foreman, or superintendent, did you serve in 
any capacity in Local 597, any official capacity? A. Yes. 
I was on the examining board. 


° ° * * * * * ° * e = 


Q. Now, from your knowledge of the operations of these 
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locals throughout the United States, is it unusual for super- 
intendents or general foremen or foremen to serve in offi- 
cial capacities for local unions? A. No. 


* * * * * * * * * . * 


921 Q. (By Mr. Dunn) How many general officers does 
the United Association have employed throughout 
the United States? A. Forty. 
Q. Of that forty, how many have, at one time or another, 
acted as superintendents for contractors? A. I’d say at 
least fifty percent. 


* s Sd * ° °* * * * * e 


945 Q. Now, what percentage would you say that 
superintendents serve in official capacities in your 
600, approximately 650 locals throughout the country? A. 
You mean by that, what percentage of those locals may 
have superintendents or someone in a supervisory capacity 
as officers? 
946 Q. Yes. A. I would say the majority. 
Q. The majority? <A. Yes. 


s * e ° * e s e * e 


Q. Do you find superintendents serving in the capacity 
on the election committee, as tellers in the election? <A. 
Yes. 

Q. Do you find superintendents serving in a capacity, for 
instance as in Local 636, as a president? A. Yes. 

Q. Do you find superintendents serving in the capacity 
as on the collective bargaining committee? A. Yes. 


* * * * * * ° . * * ° 


948 Q. Do you find for instance, these tellers are gen- 

erally made up of journeymen, young men, or are 
they the older type members? A. Ordinarily they would 
pick some of the older fellows to act as teller, fellows who 
had some background and history in the local unon. They 
also attempt to get some fellows who are a little bit adept 
at clerical work or administrative work to check through 
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the papers, checking the identification of men coming in 
and also checking the identification against the roster of 
eligible voters. 

Q. Is a consideration such as honesty, integrity given the 
selection of people on the tellers’ committee? A. Yes, cer- 
tainly there is. 

Q. Without any reflection on the rank and file membership 
of the journeymen, is there any consideration given as to 
their business ability, administrative and executive ability? 
A. Yes, there is. 


Q. (By Mr. Dunn) Now you have testified it isn’t 

unusual for superintendents to act on the negotiating 

committee. How generally are negotiating committees 

chosen? A. Normally they are elected by the local union 

or in some instances as in Local 636, the executive board 

which is elected acts as the negotiating committee in accord- 
ance with their by-laws. 

Q. What consideration is given for the selection of— 
strike that. Generally, as I understand it as exists in the 
Detroit area, the business manager is automatically on the 
committee? A. Yes, sir. 

Q. And, several members are all members of the local 
executive board. Is that the general rule throughout the 
country? A. Well, the general rule is that at least the top 

official, the top paid official of the union is on the 
950 negotiating committee and the rest of the committee 

is made up either by an election of people to the 
negotiating committee, or, as they do in Local 636, with the 
executive board. 

Q. What consideration is given in the selection or ap- 
pointment of the members of the negotiating committee, 
other than the standing members, such as the business man- 
ager? A. Well, with a thing as important as the negoti- 
ating, naturally the members of the local union want people 
on the negotiating committee who are capable and able 
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people who understand the business, who understand the 
ramifications of the business, who have a thorough knowl- 
edge of the business, have a thorough knowledge of what 
is going on so far as jobs are concerned, so far as employ- 
ment is concerned, so naturally, they are interested in 
getting the most intelligent and able people on those com- 
mittees as they can. 


* es e . e ° . * ° ° % 


961 Q. (By Mr. Dunn) The contract—you have heard 

testimony with respect to journeymen acting as fore- 
men one day and going back to a journeyman status, going 
up to general foreman. Would you explain to the Trial 
Examiner, that condition as it exists throughout the country 
so far as the UA locals are concerned? A. Well, the same 
condition that I heard the testimony here relating to the 
situation in the Detroit area carries through for the rest 
of the country. It is commonplace for a man to be in a 
supervisory capacity one day and be a journeyman the next. 


e e e s * e * e ° e * 


964 Q. Isee. Now, is it true that from time to time— 
strike that. Is it true that superintendents can, if 
they wish, work with the tools? A. Well, they can, but 
ordinarily the journeymen think they are a little erazy if 
they do, but there is nothing to prevent them from taking 
up the tools and doing some work if they desire. 
Q. When I say superintendents, I mean going right down 
to the assistant foreman through the general foreman. A. 
Right. 


Cross Examination 
982 Q. (By Miss Edwards) Mr. Ward, how many of 
the 650 local unions in the UA are you sufficiently 
well acquainted with to say that you have a personal ac- 
quaintance with the officers of those locals? A. That is a 
very difficult question to answer, because the officers of the 
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local unions change from time to time. But, I do have this 
knowledge, that by attending various state Association 
meetings throughout the United States, I have met very 
many of the officers of the local unions. 

Q. Well, is there a Local Union No.1? A. Yes, there is. 

Q. Do you know any of the officers in that local by 
983 name? A. Yes, I do. 
Q. How many of them? A. I know at least two. 

Q. Out of how many officers? A. Out of a possible 
twelve or fifteen. 

Q. All right. A. And when I say the two, I mean the 
principal officers of that union, the paid officials. 

Q. You mean the business agent and the business man- 
ager? A. That’s correct, and in many cases, the financial 
secretary. 

Q. All right. Now just taking Local Union No.1. You 
say you know two officers out of twelve or fifteen? A. That 
is correct. I may know more, but I do know those two at 
least. 

Q. Do you know whether those two held supervisory jobs 
before they became officers? A. No, I don’t. 

Q. All right. Now, as to how many locals could you 
answer, would you answer those same questions in the same 
way? A. There would many that I could and many that I 
couldn’t, but of course that doesn’t mean that they haven’t, 
through my association with them and my meeting with 
them at these various state association meetings and with 
my discussions with them, I know that many of the officers 

of those union have been foremen. Whether they 
984 were the principal officers of the union, in many cases 

it was not so. As was pointed out. The paid offi- 
cers of the union may or may not be, but in many of the 
minor officers of the union, including delegates to these 
conventions, there were people who I know personally and 
who talked—who I talked to whose names I could not re- 
member at this time. But I do know they were both in a 
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supervisory capacity and also representing the union in 
some way or another. 

Q. All right, now answer this one. Now how many of 
the 650 local unions, in how many of those locals unions 
are you personally acquainted with at least half of the offi- 
cers and members of the executive board, trustees and so 
on, the same group that is involved here? A. Well, when 
you are asking me now to tell you in a matter of twelve 
or fifteen hundred people or maybe two thousand people 
if I can name them by name, and I can’t do that now. IfI 
did have a roster sheet of the names of those officers, I could 
tell you definitely whether I knew him or not, or whether 
I had personal acquaintance with him. But I can’t recall 
until someone mentions a name to me whether or not I know 
him or not. It is very difficult to remember all these hun- 
dreds of names. 

Q. Do you want us to believe that of these people that 
you have met, that in every case you have found out 
whether they formerly held supervisory positions or pres- 
ently do? A. You ask me do I want you to believe that? 

Q. Yes. A. No, I didn’t say that. I say in my diseus- 

sions with many of these people, that I found as a 
985 general rule some of the officers of the local union 

have at one time or another, been in a supervisory 
capacity. 

Q. But, you have no way of stating how many local 
unions you are talking about, do you? A. No, not at this 
time, I don’t, but I could check it and tell you, if I had a 
roster. For instance, many times I was in attendance at 
meetings of the Texas State Association. I don’t recall 
how many local unions or even the numbers of the local 
unions in the State of Texas, but I could refresh my memory 
if it would serve any purpose, and I could tell you definitely 
from a roster sheet those people, and my business with 
them, I know as a matter of fact from my business and 
experience with them, that many of the fellows, at least 
those in the minor offices of the local unions at one time or 
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another were in a supervisory capacity, which is common 
in the construction industry. 


986 Q. (By Miss Edwards) Is there any specific local 
union other than 636 as to whom or as to which you 
can tell how many of the officers presently are or formerly 
were superintendents? A. Well, you are asking me how 
many of them and I can’t tell you how many there were. 
Q. I am asking you if there is any local union as to whom 
you can tell how many were formerly superintendents or 
presently are. A. Where I could tell if they were? 

Q. Or presently are. A. I don’t quite understand the 
question. 

Q. Your own local, for example. A. Yes, ma’am. 

Q. Do you know all the officers? A. Yes, ma’am. 

Q. All right. Do you know how many of them presently 
are superintendents? A. No, ma’am, I couldn’t tell you 
presently, because by presently I imagine you mean now. 

Q. Yes, today. A. And, that classification could very 

readily be changed from one week to another, but I 
987 do know that at least ninety percent of them at one 
time or another served in a supervisory capacity. 

Q. Do you know how many of them have served in a 
supervisory capacity, and I mean, how many in terms of 
numbers while they were union officers? A. While they 
were union officers. I would say at least a half dozen. 

Q. Do you know it is at least six? A. Yes, I know it is 
at least six. 

Q. Allright. Six out of how many? A. Out of possibly 
twenty. 

Q. All right. Now, do you have that same information 
with reference to the Plumbers Local 98 here in Detroit? 
A. No, I do not. but I know that some of the officers of the 
Plumbers Local to the best of my knowledge have at one 
time served in a supervisory capacity. 

Q. Do you know how many of them are presently officers 
and are presently superintendents? A. No, I don’t, 
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Q. All right. Do you know that there are none of them 
who are presently superintendents? A. No, I don’t know 
that. 

Q. All right. Now take the New York Local. Is there 

more than one local in New York City? A. Yes. 
988 Q. How many locals are there? A. There are 
three. 

Q. All right, which is the largest? A. The pipefitters 
local in New York. 

Q. All right. Now, as to that local, do you know how 
many of the officers of that local presently are superin- 
tendents? A. I can’t tell you an exact number, but I know 
that some of them are. 

Q. How many officers are there? A. I can’t tell you that, 
either. 

Q. Allright. Now then, you stated that of the 40 general 
officers, at least of the UA, at least fifty percent have been 
superintendents? A. Yes. 

Q. Did you check with each one of them on that? A. I 
have had various discussions with them at various meetings 
talking about our relationship with the trade and our work- 
ing on jobs, and many times, to my knowledge and in my 
presence, they mentioned the fact that they were superin- 
tendents on jobs. 

Q. And, you could swear positively that twenty or twenty- 
one out of the forty have said that? A. That is correct, 
yes, I could. 

Q. All right. A. I want to qualify this, now. You are 

talking about worked as supervisors. I am talking 
989 foremen up, now. I am not saying specifically they 

were superintendents for a particular company, but 
they did work supervising journeymen and supervising 
piping installations. 

Q. Do you know any other local, and this time I am not 
talking about foremen, but superintendents, that has as 
many superintendents among its officers as Local 636 has? 
A. Well, I am not familiar with how many officers Local 
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636 has who are superintendents. I know there are some, 
from the discussion here, but how many, I don’t know. 


* * ° ° * * e ° * * ° 


Miss Edwards: There are approximately ten, I think. 

The Witness: All right, that’s your figure. 

Q. (By Miss Edwards) Do you know any local union 
that has as many as ten superintendents, and I am not 
talking about foremen, among its officers? A. I can’t recall 
of any right at the present time, although that may very 
well be. 


Q. (By Miss Edwards) How about eight? Do you 
know a local union that has as many as eight super- 
intendents who are officers? A. I want to point out this 
varies, and the testimony here will bring that out. This 
question varies. One day there may be ten who are officers 
who are superintendents in charge of jobs and other days 
there may be none. It depends on the position that they 
are holding at the time. It is something I can’t lay a defi- 
nite number on even in my own local union, I couldn’t lay 
a definite number on, because it varied from day to day. 
With my own negotiating committee it varied. 
Q. Now, do you know of any local unions who have put 
restrictions on exercising membership rights by superin- 
tendents? <A. I know of none, no. 


Q. All right. Now, I think you testified that you know of 
no charges that had been filed against the superintendents 
on the ground that they were disloyal to the interests 
991 of the union in any of their activities as union officers, 
or on the election committee or negotiating commit- 

tee or various other functions. 

Have you ever had occasion or do you review all the 
charges that come into the UA? <A. No, ma’am, I did not. 
And I answered that one to the best of my knowledge, I 
knew of none. 
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Q. All right. How many of the charges, or what per- 
centage of them if you know, that come into the UA do you 
review? A. I review quite a few of them, because they are 
referred to the general executive board in many instances, 
and in the course of my business, I become familiar with 
them. 

Q. Well, you say quite a few of them. How many out 
of the total number? A. I would say all of them. 

Q. Oh, now you say all of them? A. I am talking from 
the time I became a general officer. 

Q. That is 1954? A. No, it’s not 1954. It was July of 
last year. 

Q. July of 1958? A. That is correct. 

Q. Then you don’t know whether in all the years prior 
to July of 1958, any member had ever filed such a charge, 
do you? A. I am sure if it would have happened I would 
have known about it, because most of the business agents 

and business representatives of the local unions 
992 through the general presidents and news letters and 

other methods we have of publicizing these things, 
we are kept pretty familiar as to what charges are pre- 
ferred in the general office. 

Q. You claim if someone filed one five years ago and it 
had been acted upon and the matter was closed you would 
still know about it? A. No, I don’t say that. 

Q. Oh, you say you would have known if it had been filed 
since July of 1958, however? A. Yes, I would. 

Q. All right. Now, how far back of that time would you 
have known? A. I don’t know. As I say, I can’t answer 
for anything that occurred past that time, although I am 
generally familiar with what occurred in the UA office since 
I became a business manager which was six years ago. 

Q. But, you wouldn’t be able to say positively between 
six years ago and last July that all charges would have 
come to your attention? A. No. That’s correct. 
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993 Q. (By Miss Edwards) Witness, what happened 

to your pension rights when you became a full time 
employee of the UA? A. They are still retained by the 
local union. 

Q. You mean they are frozen at the level at which an 
hourly rate was last paid in for you or what? A. I really 
haven’t checked with them lately to see what they have 
done about my pension, whether it is frozen or what it is, 
but I still retain the same rights in my local union as a 
member prior to going into the general office. 


Stanley F. Axtell 


a witness called by and on behalf of the Intervening 
Local 636, 


Direct Examination 


1000 Mr. Zwerdling: I’m sorry. 
The Witness: Stanley F. Axtell. 2343 Plank 
Road, Marine City, Michigan. 

Q. (By Mr. Zwerdling) Your name is Stanley Axtell. 
Where are youemployed? A. I am employed at the Edison 
plant up in St. Claire. 

Q. Working for what contractor? A. R. L. Spitzley. 

Q. In what capacity? A. Foreman. 

Q. How long have you been working as foreman? A. 
About six or seven months. 

Q. Prior to that time, were you also working for Spitzley? 
A. I worked for him as a journeyman. 

Q. During what period? A. From February 17th until— 

Q. 58? A. Yeah. 

Q. "Til the time you became foreman? A. Right. 
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Q. When is the last time you worked at the trade prior 

to working for Spitzley? A. In. 1957 for Donald Miller. 
Q. Is that the Donald Miller Company which is 
1001 named as one of the Respondents in this case? A. 
Yes, sir. 

Q. As Donald Miller Company? A. That is right. 

Q. And, what was your job at Donald Miller Company? 
A. I worked as a journeyman for them. 

Q. Who was your supervisor while you were working 
there? A. My foreman? 


° ° ° ° ° ° ° e ° ° ° 


Q. Do you know whether or not Mr. Derocher had 
1002 any position in the union other than member during 
that period? A. No. I used to see him at the table 
where we got our ballots to vote. 
Q. What was he doing at the table, as farasyousaw? <A. 
Checking names. 
Q. Do you know what position, if any, that he had? A. 
No, sir; I don’t. 
Q. Did he ever talk to you at the union meetings? A. 
Yes. I talked with him. 


1003 Q. (By Mr. Zwerdling) Did you ever observe any 
occasion at union meetings at which Mr. Derocher 
interfered with union affairs on behalf of Donald Miller 
Company? A. No. 
Q. Did Mr. Derocher ever say anything to you 
1004 which indicated to you that he was directed by Don- 
ald Miller Company to become or remain a union 
member? A. No. 


1011 You voted in the election of Mr. McNamara—I 

don’t mean for Mr. McNamara, the election at which 
Mr. McNamara ran for office? A. That is the first night 
night I met him. 
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Q. And, at this time you were employed by whom? A. 
Spitzley. 

Q. And you were a foreman. How many people work 
under your direction? A. Twelve and under. 

Q. Twelve and under. And, who do you report to? A. 
My area foreman. 

Q. What job is this, by the way? A. The Edison 
1012 power house in St. Claire. 

Q. And, who does the area foreman report to? A. 
There is a general superintendent. 

Q. What is hisname? A. Rand Lathrop. 

Q. And, what are your duties as foreman? A. Well, 
they bring me different plans or drawings of jobs to be 
done and I start the men to give them the information they 
have to have to go ahead and do it. 

Q. And, suppose a man happens not to be able to do the 
type of work you assign to him. What would you do under 
those circumstances, or what do you do under those cir- 
cumstances? A. Well, if I have a guy that can’t do it, I 
put him with somebody that does know that kind of work. 

Q. You reassign him? A. Well, I’ll maybe leave him 
on the same job, but put somebody on that can help him. 

Q. And, suppose you find a man that is very good at a 
certain type of work who is under you. Do you then, and 
have you, under those circumstances, assigned him to that 
type of work? A. Yes, I’ve done that. 

Q. And, suppose a man wants to leave work early. 
Would he come and see you and what would you do about 
this? A. I would go to my area foreman and get permis- 

sion from him and get a pass for the man to get 

1013 outside the gate. 
Q. Suppose the man said he was sick and not 
feeling well, what would youdo? A. We’d let him go home. 

Q. Without consulting the area foreman? A. Yeah, I'd 
tell him to go home. Then I’d tell the area foreman that 
he isn’t here. 

Q. And, you would report to the area foreman on that, 
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that the man was ill and you allowed him to go home? A. 
That’s right. 

Q. Suppose a man refused, a man’s work is just not up to 
standard. What could you do about it, or what have you 
done about it, if anything? A. I’ve never run into that. 

Q. Suppose it occurred? A. You mean he didn’t do 
something right? 

Q. Yes. A. Well, I don’t know. That’s never happened 
to me yet. If I thought the man could do it, I’d have him 
do it over again. 

Q. Would you talk to him about the fact that his work 
wasn’t up to standard? A. That’s right. I’d explain it 
to him and ask if he couldn’t do better and do it the way it 
should be done. 
s * es 


Daniel Burns 


1017 a witness called and on behalf of the Intervening 
Local 636 


Direct Examination 
o es s * ‘J es a e s e 
Q. Can you give us, to the best of your recollection, the 
places of employment that you have been at in the 
1018 past two years? A. Well, worked for Donald Miller 
and the Partlan Company, Harrigan and Reed, and 
Farrington and I guess that’s about all. 
s o * es * se es s * ° e 
Q. During that period, has it been common for you to 
either be a journeyman or go back and forth in the status 
of foreman and journeyman? A. Yes, 
- . ° ° s . oa s e °* . 
1019 Q. While working at Donald Miller Company, who 
were your supervisors? A. Morrison. Mr. Morrison 
sent me over there. He was the boss. 
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Q. And, he was a foreman? A. He was a foreman I 
was working for. 

Q. And, who was the supervisor above Mr. Foreman—I 
mean Mr. Morrison? <A. I understand the superintendent 
was Derocher. I don’t know the man, but I know he is the 
superintendent. 


Q. You wouldn’t recognize him at a union meeting if you 
saw him. You say you also worked for Farrington Com- 
pany? A. Yes, sir. 

Q. Who were your supervisors there? A. Well, 
1020 there was three of them. Two of them, John Nieman 
was one, and then they transferred me to another 

job and I was under McNamara. 

Q. And, who were supervisors above Mr. McNamara and 
Mr. Nieman? A. Mr. Sieger. 

Q. Is that the Hughie Sieger and Mr. McNamara who I 
told you earlier were involved in this case? <A. Yes. 

Q. Mr. Don McNamara? A. Don, that’s right. 

Q. While working at Farrington, did you ever talk to 
them or see them? A. Yes. I know them both. 


° * ° ° e e e e e ° * 


Q. Did you ever see Hugh Sieger, Don McNamara 
1021 at Union meetings? A. Yes. 

Q. Did you talk to them at those meetings? A. 
Oh, I’d bid them the time of day, that’s all, and ask them 
how they were. 

Q. Did you observe them speaking on the floor? A. A 
few times. 

Q. What did they have to say on those occasions? A. 
Oh, I wouldn’t remember what they was talking about. 
Probably union business, reports and stuff. 

Q. I see. Did you see Mr. Sieger functioning in any 
capacity while at Union meetings as an officer of the union 
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or otherwise? A. That was—I was before the executive 
board a few times. 


Q. Did Hugh Sieger, Harold Derocher or Don 

1022 McNamara ever say or tell you that they were di- 

rected by Donald Miller Company or Farrington to 
become and remain a union officer? A. No. 


Q. (By Mr. Maurer) Did you ever observe any action by 
Harold Derocher, Don McNamara or Hugh Sieger or hear 
them say anything which led you to believe that they were 
acting contrary to the interests of the union? <A. No, I 
haven’t. 

Q. Did you ever observe any action of Harold Derocher, 
Hugh Sieger or Don McNamara or hear them say anything 
which led you to believe that they were acting as a repre- 
sentative of Donald Miller Company or Farrington Com- 
pany in regard to the internal affairs of the Union? A. No. 


1023 Cross Examination 


* * * * * sd s e e ° ° 


Q. When did you work for Donald Miller? A. January 
of ’58—57. 

Q. A whole year, from ’58 to “7fl A. No, I only worked 

for them three weeks. 
1024 Q. In ’57? A. Yeah. 
Q. Did you see Mr. Singer at the tables during the 

election of Mr. McNamara? A. Yeah, I believe I did. 
Which one? Do you mean Don? 

Q. Yes. <A. Yes, sir. 

Q. Did you see him at the tables during the election of 

William Kelley when they had the general election? 
A. Yeah. 
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Martin Joseph Ward 


1027 Cross Examination (Continued) 

Q. (By Mr. Pisarski) Mr. Ward, you have testified 
of your knowledge generally in relation to superintendents 
who held various union positions in the union, local unions. 
However, you cannot specify as to what their names were, 
what locals they belonged to, what positions they held in 
the local, nor would you be able to testify as to what super- 
visory position they hold at what company, including what 
their duties would be in that company and the amount of 
employees under their direction, is that correct? A. That’s 


correct. 
e ° * °* * * e ° e e e 


Lawrence Spurlock 


1029 a witness called by and on behalf of Intervening 
Local 636, 


1030 Direct Examination 


Q. You say you worked for Farrington Company? A. 
Yes, sir. 

Q. About what period of time did you work for Farring- 
ton Company? A. Well, it was during the latter part of 
56 and the first part of ’57, I believe, along in there some- 
where. 

Q. Do you remember in what capacity you worked at 
these companies that you have mentioned? A. Journey- 
man welder. 

Q. While at Farrington Company, who were your super- 
visors? A. McNamara, Don McNamara. 

Q. And, he was what? A. Well, I think he was a super- 
intendent. 


° 
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1031 Q. He did not. Did you see Mr. McNamara at 
Union meetings? A. Well, what few times I was 
down there—I haven’t attended regularly. It’s been quite 
awhile. Ihave seem him there at times. 
* ° se ° * - 2 * e * * 
1032 Q. (By Mr. Maurer) The answer was no? Did 
Don McNamara ever say or tell you that he was 
directed by the Farrington Company to become and remain 
a union officer? A. No, sir. 


Jean R. Harvey 


1036 a witness called by and on behalf of the Intervening 
Local 636, 


1037 Q. In that time has it been customary for you to 
go back and forth in the status of foreman and jour- 


neyman? <A. That is very commonplace, yeah. 

Q. You might be on the job as a journeyman or foreman? 
A. It depends on what you are sent out as. You might be 
a foreman. 

Q. While working at Farrington Company, who were 
your supervisors? A. Well, I was working under Kenny 
Ford. He was my foreman. And, above him was Donald 
McNamara and there was a couple of other foremen on the 
job that I had nothing to do with. 

Q. The Donald McNamara you referred to was the 
Donald McNamara involved in this complaint? A. That’s 
right. 

Q. While working at Farrington, did Donald McNamara 

ever talk to you? Did you ever see him? A. Oh, 
1038 yes. I talked to him pretty near every day. 


° s ° ° s ° ° s e s e 


Q. Did you attend the union meetings during this period? 
A. I did. 
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Q. While at these union meetings, did you see Donald 
McNamara? A. Yeah, I seen him there a number of times. 

Q. Did you ever talk to him while at the union meetings? 
A. Yes, I did. 


Q. Did you observe Donald McNamara functioning as a 
union officer at these union meetings? A. While I was 
working for him, you mean? 

Q. Yes. A. Well, I believe he was on the Execu- 
1039 tive Board at the time that I worked for him. 


Q. Did you ever observe any occasions at Union meetings 
or otherwise during which Donald McNamara interfered 
with Union affairs on behalf of the Farrington Company? 
A. No, I haven’t. 


s e es . ° * s s * * & 


Q. (By Mr. Maurer) Did Donald McNamara ever say or 
tell you that he was directed by the Farrington Company to 
become and remain a union officer? A. No, he didn’t. 


1040 Cross Examination 

Q. (By Mr. Pisarski) When did you work for Mr. 
McNamara? <A. Well, that was the latter part of 1956 
and first part of 1957. 


Sd * es * a e . * e s * 


Q. What was Mr. McNamara’s job? A. He was general 
foreman of the job. 
Q. And, under him there were how many foremen on 
the job? A. I believe if I recall right, there was two work- 
ing under him. 
1041 Q. And, under the two foremen, how many jour- 
neymen pipefitters roughtly speaking, were there? 
A. Well, I’d say there was about, oh, a couple of dozen, I 
imagine. 
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* s s ° +. ° e s * ° ° 
1044 I think you testified you have observed during the 

time you’ve been a pipefitter, that it was quite com- 
mon for people to switch back and forth between journey- 
men and foreman as you have been doing? A. Yes. 

Q. Have you observed the same thing with switching 
back between journeyman and superintendent? A. No, 
not so much. Of course, there is always the possibility a 
foreman could take a superintendent’s job if he has the 
qualities for it. 

Q. That’s right, but you don’t normally go from 
journeyman to superintendent. Is that a correct statement? 
A. That could be possible, yes. 


1048 The foreman is responsible to the area foreman, is 
that correct? A. That’s correct. 
Q. And, the area foremen are responsible to the general 


foreman? A. That’s correct. 
e s e e s om * & e . e 
1077 Mr. Zwerdling: Mr. Examiner, under all the 
circumstances, I make now the following offer of 
proof. I offer through calling some 174 individuals who 
were employed by the eight Respondent Companies here 
according to the latest record I can obtain, namely, the 
health and welfare payments for the month of November, 
1958 and the distribution of thirty-seven of them I find 
Johnson Service, none at United Engineers, four at 
1078 Partlan Company, twenty-three at Goss, three at 
Stanley Carter, thirty-seven at Farrington Company, 
fifteen at Miller, Don Miller, and fifty-five at John E. Green, 
that each of these individuals if called, would testify first to 
the fact that it was their experience in the trade that em- 
ployees hold the position of journeyman and/or foreman 
from time to time, going back and forth between those 
trades. 
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Secondly, with reference to their respective supervisors 
named as the ten supervisors, named among the ten super- 
visors named in this Complaint, that with reference to the 
particular supervisor or supervisors named in the Com- 
plaint under whom they worked, that particular company 
named in the Complaint, they would testify with respect 
to that subject that said supervisors—they would testify 
that they did not observe any occasions at Union meetings 
or otherwise during which said supervisors or supervisor 
interfered with union affairs on behalf of the company for 
which they were employed, that they would further testify 
that said supervisors or supervisor, did not say anything— 
did not tell the witness or say to the witness that the 
supervisor or supervisors were directed by their company 
to become or remain union members or officers, that they 
would further testify that they did not observe any action 
by the named supervisor or supervisors or hear the named 
supervisor or supervisors say anything which would lead 
the witness to believe that the said supervisor or super- 

visors were acting contrary to the interests of the 
1079 union, and finally, that the witnesses each would 

testify that the witness did not observe any action 
of the named supervisor or supervisors or hear the super- 
visor or supervisors say anything which led the witness 
to believe that the named supervisor or supervisors were 
acting as representatives of the named company in regard 
to the internal affairs of the union. 

And, I make the further offer of proof that if it were 
possible for me to take the time to bring in all of the 
members of the local, that I would anticipate none of them 
answering the questions to the contrary to my knowledge, 
other than perhaps a total of ten out of the sixteen or seven- 
teen hundred, namely ten who have been engaged in litiga- 
tion against the local, including in that ten, Mr. Duffy. 


1080 TI’ll accept that. 
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1083 Pursuant to adjournment, the above-entitled mat- 
ter came on for further hearing at 10:00 o’clock, a. m. 
Before: 
Mr. John C. Fischer, Trial Examiner. 


1087 Richard J. Gray 


a witness called by and on behalf of Intervening 
Building and Construction Trades Department, AFL-CIO, 
being first duly sworn, was examined and testified as fol- 
lows: 


1088 The Witness: My name is Richard J. Gray. My 
official office address is 815 16th Street, N.W., Wash- 
ington, D. C. 
I am president of the Building and Construction Trades 
Department of the AFL-CIO. 
Direct Examination 
Q. (By Mr. Sherman) Mr. Gray, would you please state 
for the record what the Building and Construction Trades 
Department of the AFL-CIO is composed of? A. The 
Building and Construction Trades Department of the AFL 
is composed of eighteen national and international unions 
engaged in the building and construction business, and we 
also have 640 local councils and 29 state councils scattered 
all over the United States and Canada. 


* ° ° a * e * * es e e 


1090 I was engaged from time to time as a foreman, 
superintendents of construction. 


1101 Q. You mean, President Gray, that a man might 

be a journeyman one week and a foreman the next 
week and a journeyman the next week? A. That is more 
the rule than the exception. 
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1104 Q. Now, let’s take the Corpus Christi job. As they 
staffed it up in the particular trade, would they add 
foremen in terms of the number of men employed? <A. Oh, 
yes, yes. 
Q. What would be a typical arrangement in the trade 
with respect to that? A. That would vary accord- 
1105 ing to the type of job. It would be one system up 
north where the men were in a congested area and 
then take like an atomic energy plant like Portsmouth or 
Arco where it covered a big wide area, naturally you would 
need more foremen than you would on the congested job, 
and perhaps the foreman could handle a hundred brick 
layers on the one job, where they were all bunched together 
and he would have them under his eyesight all the time and 
supervision; but if it was a number of detached buildings 
and in a hurry to get them up, if they were all going up 
simultaneously, you would need more foremen on that job 
than you would on a tightly congested job. But, it would 
vary. 


Q. In accordance with the facts of the case, is that about 
it? A. That’s it. 

Q. Now, as the employment would decrease, would they 
decrease the number of foremen? <A. Oh, yes, yes. 


1107 Q. Now, if a union had such a benefit system and 

a supervisor in the definition that I have given you 
would lose his membership, would he then be deprived of 
the benefits? A. He would be deprived of most of them. 
Taking my own international union, we have three funds. 
We have a relief fund, a mortuary fund, a building fund 
and a defense fund and a general fund. They all have 
separate deposit accounts and separate checking accounts. 
Before the disbursing officer of—all income is deposited in 
the deposit account, and before we can get any money out 
of the deposit account or the checking account, that must 
be done by a transfer check countersigned by four men, 
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the four chief executive officers, that has the control over 
the treasury. Then he can’t disburse until he gets the 
signed orders and by all four of those men. I may go back 
a little further. At our conventions, one of the last orders 
of business is the report of the ways and means committee 
and that committee recommends what the International 

dues rate shall be for the next two years intervening 
1108 between that Convention and the next one. They 

also recommend how it shall be apportioned to these 
funds, because the membership in those funds varies, like 
your relief would go up or down, your mortuary would go 
up and down, and it’s based on our previous two years ex- 
perience, whether it is raised or lowered. So, there is no 
way of changing that except by Convention action at the 
next Convention. Well now, a supervisor, if he cared to do 
so, a man that is due to go contracting, could retain his 
mortuary and his relief benefits by continuing to pay into 
those funds, but there is nothing in the Constitution that 
would let him retain his established equities in the other 
three funds if he does that. 

Q. And aren’t there some unions, President Gray, where 
he couldn’t even retain his rights on a withdrawal card? 
A. Some he couldn’t even retain his rights, his mortuary 
and relief benefits. 

Q. If he lost his membership, he would lose his benefits? 
A. Yes. Well, three months in arrears without notice he 
loses that. 


* * ° e ° ° e e e ° ° 


1109 A. Again we get back to what do you mean by a 
supervisor. If you take in my own position where 
most of the time I have been the supervisor occasionally, 
but most of the time I was a general brick layer foreman. 
I was in a supervisory capacity. There was no restrictions 
on the meetings that I attended at all. 
Q. You attended all the meetings just like any other 
member? A. In fact, I’ve even served on the contract 
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negotiating committees when I was the general foreman 
without any objection from the membership or the contrac- 
tor or anyone else. 

Q. They must have felt you did a good job, from your 
career. President Gray, would that be an arrangement 
that was frequent or usual? A. I think it was frequent. 
I’ve known of many instances of it. 


* * s s . * . ° . se 


1116 Q. President Gray, looking over the problem 

through the years, would you say that the presence 
of supervisors in building and construction trade unions 
had come about as a result of the nature of the business, 
or has come about because some employers thought it was 
a way they could control the unions? 


1117 The Witness: I think that it is a practice that 
grew up with the industry. 


s * s * . . ° ° s ® 


1118 Q. President Gray, for the purpose of particulariz- 
ing the general testimony which you have already 
given which covers the subject matter, I would like to ask 
you a few specific questions which are intended to particu- 
larize. Is it customary for supervisors as I have defined 
them, to be officers of the local, such as presidents, record- 
ing secretaries and the like? A. Well, I know of innumer- 
able instances through the years and the present time. 


1119 Q. And, is it customary for them to be members 

of the executive board? A. Well, they couldn’t hold 
a dual office position. That is, they couldn’t be a general 
executive officer as such, and now generally the president 
of a local union acts ex-officio on all that, but the secretary 
or the treasurer would not. They generally pick the nego- 
tiating committee from the rank and file from the member- 
ship, other than the president. 
° e e e 


e e * ° e * 
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1121 Q. I think some of these questions are more or 

less self evident, but just for the purpose of putting 
them in the record, do supervisors participate in elections 
of union officers in the building and construction trades? 
A. Oh, yes, sure. 


e * ° * * ° * ° ° e 


Q. (By Mr. Sherman) A supervisor could be a member 
of the executive board of a local union, could he not? A. 
Yes. 

Cross Examination 

Q. (By Mr. Pisarski) Until quite recently the Building 
Trades Council had nineteen members, is that correct? 
A. Yes. The Building Trades Department. 

Q. The Building Trades Department. I’m sorry, I stand 
corrected. The union that left the Building Trades Depart- 

ment is engaged in building trades? A. Yes, to 
1122 some extent. 
Q. The reason for their leaving the Building 
Trades Department had nothing to do with the type of 
work they did in the construction industry?) A. No. 

Q. Do you know if— A. I might, in answer to your 
question if you’ll permit me, we had no choice in the matter. 
When they were expelled by convention action, we auto- 
matically— 

Q. Yes. I realize that. I just wanted to point out that 
they were in the construction industry and still are, and the 
reasons for not being in the body are other than that 
reason. <A. In fact, even though they are expelled, there 
are many places where they are participants in contracts 
with our affiliated unions and we are still honoring those 
contracts. 

Q. Do you know that they exclude supervisors from 
membership and participation in union offices? A. In the 
Teamsters? 

Q. Yes. A. No, I did not know that. 
Q. Do you know of any other unions that are engaged in 
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construction other than the ones in the building and con- 
struction trades department? A. Other than the eighteen? 
Q. Yes, sir. A. Well, you’ve got District 50 of 
1123 the United Mine Workers, you’ve got a Christian 
Labor Movement up here in Grand Rapids. Is that 
what you mean? 
Q. Yes sir. A. I am not familiar with the details of 
their setup, but I know they are in existence. 
Q. Do you know if they exclude supervisors from mem- 
bership? A. I don’t know. 
Q. Do you know if they exclude supervisors from mem- 
bership? <A. I don’t know. 


1125. Q. In the theatrical industry that we were dis- 

cussing, do you know if they admit supervisors into 
membership? A. That is a question I cannot answer. I 
do not know. 

Q. What about the sailors? A. Maritime? 

Q. Yes. A. Well they generally— 

Q. Their occupation would also be characterized by short 
stays with a particular employer? A. I know, but their 

stay, I don’t think would be as intermittent as the 
1126 construction industry. Don’t they usually sign up 
for the cruise? 

Q. Yes. It depends perhaps, Mr. Gray, on the type of 
boat they are on. On the Great Lakes the cruise would be 
much smaller than a slow boat to Madagascar, I'll concede 
that. A. But even so, a man on construction, he don’t have 
a guarantee for a week’s work, no matter how big the job is. 

Q. Do you know if the Sailor’s Union admits supervisors 
into membership? A. No, I can’t answer that. 

Q. Do you know if the Marine and Shipbuilders Union 
admits supervisors into membership? A. I don’t know. 
You see, I don’t have jurisdiction, I don’t come in contact 
with those other trades and I don’t know enough about 
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them to answer correctly on it and I am not going to 
answer it, which I can’t do. 


1127 Q. Isn’t it true that the AFL has chartered unions 
of supervisors exclusively? A. Chartered unions of 
supervisors exclusively? 

Q. Yes. A. I can’t mention any specific ones, but I have 
been informed that they have. 

Q. We mentioned the maritime. The national organiza- 
tion of Masters, Mates and Pilots would be an example of 
that, wouldn’t it, now? A. I should think so. 

Q. And, the National Maritime Engineers Beneficial 
Association would be another example? A. Well now, 
again we get into the category of what you call a super- 
visor. That would take in the chief, first and second mate 
and the engineer on the ship, wouldn’t it? 


* * * * * e * . e ° 


1132 =Q. (By Mr. Pisarksi) Now, since Mr. Dunn has 


brought up the IBEW, do you know if the IBEW 
which is a member of the building trades department, has 
constitutional provisions under which general managers 
or superintendents are required to go on withdrawal? A. 
Are you asking me that question? 

Q. Yes, sir. A. That would depend on what segment of 
IBEW you are referring to. They have many different 
branches. They are affiliated with the building trades 
department, they are affiliated with the metal trades depart- 
ment and the railroad department. Now, our building 
trades department has no jurisdiction over that portion of 
their membership. They do not pay per capita tax on them 
to the department. They only pay per capita tax on the 
members that are actually working in the construction field 
over which we have jurisdiction. So, I can’t answer what 
they might have in those other branches of the industry. I 
am not familiar with it. 

Q. Do you know if they have a constitutional provision 
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in their constitution which applies to all of their general 

managers and superintendents requiring them to go on 
withdrawal? A. No, I do not. They have autono- 

1133 mous rights in that respect which we cannot take 
away from them. 


1136 Q. Do you know of any union in the building 

trades department that specifically excludes from 
membership, any superintendents, shop foreman or agent 
by its constitution? A. Any superintendent, shop fore- 
man or agent? 

Q. Yes, sir. A. Of course, when you get into shops, you 
get away from the building industry, but I don’t know of 
any. The only exception I know in the building industry 
from my knowledge that I can testify to here on is, when a 
man becomes an employer then there are some locals that 
force him to take a withdrawal card, but let him retain—I 
know the brick layers let him retain his mortuary relief 
payments, but there are others that let him stay right in 
the union, even if he be a contractor. 

Q. Yes. So it would be a fair summary of your testimony 
to say it depends upon the union in the building trades, 
that they all have different practices? A. Well, I wouldn’t 
say that’s a general problem. You go in the smaller com- 

munities, and you will find that quite a few of the 
1137 members there will contract on a small basis, carry 

on a jobbing business or something of that char- 
acter. He may even be an officer of the union. I know 
instances where he is and is a contractor on a small basis. 
A small community where we may have a membership of 
say, maybe twenty, twenty-five members. 

Q. That is in the brick layers? A. That’s in the brick 
layers and other unions. 

Q. Do you know if the Asbestos Workers, which are 
building and construction trades department union, have 
specifically excluded all supervisors from membership? 
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A. No, I have no knowledge of that, whether they do or do 
not. 

Q. Do you know if the boilermakers are required to with- 
draw from membership when they become supervisors? 
A. I couldn’t answer on that. Can I get an answerto this? 
There is one specific thing in all affiliates of the building 
and construction trades department, both their interna- 
tional unions and their local unions affiliated with council, 
local council, do not in any way surrender any of their 
autonomous rights to carry on their own internal affairs. 

° * ° * °* ° ° * e ° 
1138 Mr. Pisarski: I was going to say, in lieu of this 

testimony, since Mr. Gray testified that the locals are 
autonomous and have their own rules and regulations, the 
building trades doesn’t try to impose its will, the building 
trades department, upon the local unions that we might 
simplify all of this testimony if it is agreeable with the 

other counsel that in the event I file a brief on this 
1139 subject, that I, in a separate document will set forth 

the constitutional requirements of these locals and 
these internationals and—as an exhibit, and if the other 
counsel feel that I have misquoted the other pertinent pro- 
visions, or there are other pertinent provisions to be added 
to the sections that I quote from the various constitutions, 
that they may be permitted to do so, instead of keeping Mr. 
Gray endlessly on this point on the stand. 

Mr. Sherman: I think that is very desirable. 

Trial Examiner: Very good. 

* * * s * *& as i ° es 
1141 Mr. Pisarski: I’ve offered to drop this line of testi- 
mony if the other counsel allow me to work out the 
procedure that I previously stated on the record, that I 
will submit the unions whom I believe, a list of the unions 
whom I believe exclude from membership or limit the mem- 
bership and their participation in the offices by their 
1142 constitutions. They represent the building trades 
councils, building trades department and these con- 
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stitutions are certainly available to them and I feel if I 
have misquoted them or have left out pertinent sections, 
that they be allowed to also submit these sections, and if 
that is permissible, then I can drop the entire line of 
questioning. 

Trial Examiner: I can take judicial notice of those if 
nothing else on my own motion without your own sugges- 
tion, but however, since you made it, counsel is agreeable, 
let’s dispense with that, and submit any of those sections 
that you wish. 


1144 Q. Yes. I understand that. I have read the con- 

stitution. Now, in the event he doesn’t go on with- 
drawal, but remains a contractor, nevertheless, is he per- 
mitted to hold union office? A. No. No, and he is not per- 
mitted a voice or vote in the union. 

Q. Isee. A. I am talking about my own local union, but 
there are others that it varies. There may be other locals 
where it may be different. 

Q. In the case of your own local union, it is also possible 
for a superintendent or a general foreman of a large con- 
struction company to have as many as two or three hundred 
brick layers working for him. Is that correct, if the project 
is big enough? A. Not as a steady continuous proposition. 
He would from time to time have them. They would vary 
up and down. 

Q. And he has the full right to participate in union 
membership and run for union office, is that correct? A. 
When you say “he,” who are you referring to? 

Q. The general foreman. A. The general foreman, yes, 
he does. 

Q. By the same token, however, no contractor with one 
or two bricklayers would not be allowed to participate or 

hold union office? A. Not if he is a contractor and 
1145 not a member of the union, no he wouldn’t be per- 
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mitted. In my particular local union, he would have 
to take a withdrawal card. 


1153 B. A. Gritta 


a witness called by and on behalf of the Intervening 
Metal Trades Department, AFL-CIO, being first duly 
sworn, was examined and testified as follows: 


* @ s . s * * ° * * 


The Witness: B. A. Gritta, G-r-i-t-t-a. Office, 815 16th 
Street, N.W., Washington, D. C. 

I am secretary treasurer of the Metal Trades Depart- 
ment, AFL-CIO. 


e * s . . . e * * ° 


1154 Q. Now, are there internationals affiliated with the 
metal trades department? A. We have twenty in- 

ternational unions, affiliated national and international 
unions, affiliated with the metal trades depament. 

1157 Q. Had you served in a supervisory capacity at 
any time when you were working at the trade? A. 

Yes, I did. 

Q. Did you serve in a supervisory capacity at a time 
when you were working at the trade and also working part 
time as business agent for the local? A. Yes, I did. 


1161 Q. All right. Is it unusual that supervisors in the 

ship-building industry would serve in other offices 
of the union, such as a president, vice president, member 
of the executive board, financial secretary, or other office? 
A. It is not unusual. In fact, it’s the general practice that 
a man that belongs to the union is eligible to run for any 
office within the organization irrespective of what his posi- 
tion may be. In my home local union, Local 144, in Galves- 
ton, Texas, the president of our local is a foreman in one 
of the biggest shops that we have. 
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Q. How long has he been president? A. I would say for 
twelve years or more and I wouldn’t want to be tied down 
to the twelve year period. 

Q. Now, does he as president, have any power of appoint- 
ments to committees? A. Oh, yes, he does. Under the 
constitution he has the power of appointment of committee. 

Q. Would he have the power of appointment of the col- 
lective bargaining committee, or is that elected? A. Yes, 
he would. It could be done in either way, and the member- 
ship can decide whether the collective bargaining commit- 
tee would be elected or appointed, and as a general rule, 
in fact, when I served as a part time business agent in my 

local union, I was always the principal negotiator 
1162 for the organization. 
Q. You were the principal negotiator and you were 
working from time to time as a supervisory employee? A. 
Oh, yes. 
Q. (By Mr. Dunn) All right. Again, in respect to Mr. 
Gray’s testimony, does it happen in the shipbuilding 
1163 industry that a man might serve in that industry in 
a supervisory capacity, but in the next several days 
or several weeks he might be serving as a journeyman in 
the shipbuilding industry or in the building and construc- 
tion industry? A. That’s correct. It’s according to the 
work load that may be in the particular shop as to what his 
capacity would be. If a large job comes in, they would in- 
crease their work force and a man would be appointed as a 
foreman and as the work declined, he would go back to a 
journeyman status. 


1167 Q. Do supervisors, the type of supervisors you 
and I have been discussing, do they partake in the 
general membership meetings of the local? A. Yes, they 
do. 
Q. Do they vote in union elections? A. Yes, in most 
instances, I would say yes. 
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Q. Do they act in those locals, the fairly large locals and 
they do have tellers, do they act as tellers in local elections? 
A. That could take place, yes. 

Mr. Pisarski: He is testifying to all unions in the metal 
trades, or just the sheet metal workers? 

Mr. Dunn: Well, he’s asked the question now, could you 
answer it? 

The Witness: Well, it depends upon the constitutional 
law of the organizations. Those organizations that permit 
it, yes, he would take part. Those organizations that didn’t 
permit it, he wouldn’t take part. In the sheet metal work- 
ers, the answer is yes. 

s ° ° ° * ° ° ° s o 
1168 Cross Examination 

Q. (By Mr. Pisarski) You have testified to various 
common practices in the shipbuilding industry. You meant 
to limit your testimony only to those instances where the 
various unions bargain on a joint basis who are members 
of the metal trades department, is that correct? A. That’s 
right. 

Q. Isn’t it true that there is another large union engaged 
in the shipbuilding industry which you have not mentioned? 
A. Are you talking now what UMSW is. 

Q. I don’t know what UMSW is. 

Mr. Sherman: United Marine and Shipbuilding Workers. 

Q. (By Mr. Pisarski) The Former CIO, now AFL ship- 
builders union? A. Well, it is AFL-CIO. 

Q. Well, I said formerly CIO, now AFL-CIO union. A. 
Yes. 

Q. Isn’t it true they are also engaged in the shipbuilding 
industry? A. I understand they are. 

Q. Do you know if they have a specific canstitutional 
requirement in their constitution where foremen possessing 
and exercising the right to hire and discharge supervisory, 

managerial employees of rank and authority equal 
1169 to higher than foreman shall not be eligible for mem- 
bership in the union? A. I don’t know anything 
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about the constitution of UMSW. They are always one of 
our opponents and we always tried to always have for the 
people that we represented, a better condition for work than 
what they had, and I am not familiar with their constitu- 
tion, so I could not testify as to what may be in their 
constitution. 


* * * * * * * * . * 


1170 Q. What about the machinists? Do you know 
what their rules and regulations are as to super- 
visors holding union positions? A. As to their constitu- 
tional provisions, I am not entirely familiar with their 
constitution. 
Q. The same would be true of the molders? A. I’m not 
familiar with their constitutional provisions. 
Q. You wouldn’t be familiar with the boilermakers? A. 
No, I’m not. 


* * * * ° * * * ° * 


1174 Q. Your testimony generally as to members hold- 
ing office in the union and holding supervisory rank 
was limited to the sheet metal workers. You don’t have 
sufficient knowledge to testify as to any other unions? A. 
Well, on the sheet metal workers, anyone who is a member. 
Q. No, I mean your testimony was confined— A. Any- 
one who is a member is allowed to run for office. 
Q. You didn’t mean by testifying that your testimony was 
accurate with respect to the upholsterers or boiler- 
1175 makers or machinists or the office workers? A. No. 
I don’t know what the Constitution states. However, 
I do know that the pipefitters have the same provisions 
that we do. Any man that is in a supervisory capacity can 
run for office and I think that practice is true in the car- 
penters and I’m sure it’s true in the pipefitters, but when 
you ask me to name the organizations, I wouldn’t try to 
enumerate them all, unless I had their constitutional pro- 
visions in front of me. 
a7 * ° s * * * * * . 
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1177 Timmothy McCarthy 


a witness called by and on behalf of Intervening 
Local 636, 


* * * * * * ° ° ° se 


Direct Examination 


Q. What position do you hold with Local 636 of the 
United Association? A. I am the business manager. 
Q. How long have you been in that position? A. Since 
April, 1956. 
e * aa e se J * — e € 
1182 Q. Will you tell us in your own words just how 
your functions fit together with the functions of the 
president, executive board, executive committee, secretary 
treasurer, what your relationship is and how you work. 
A. The President appoints the election committee. I have 
nothing to do with appointing the election committee. As 
far as the secretary treasurer is concerned, his job is to 
handle finance, which is no part of my job. 
Q. How about the president, does he consult with you on 
various problems that come up before him, or what 
1183 happens in that respect? A. Only if he has some 
problem that he wants to appear before the execu- 
tive board. Then he will ask me, can J come up and see the 
board tonight relative to this or to that. 


Q. And, why does he ask you about coming up to the 
executive board meetings? A. Because, at times he may 
feel he has some point that the executive board might want 
to know about. The best illustration I can give you is when 
the question came up a while back as to whether we should 
increase the dues of the membership, we called for a meet- 
ing of the trustees, the executive board, the secretary 
treasurer and the president. 

e e e e ° ® * e * 
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1184 Q. (By Mr. Zwerdling) As the executive board 
meets from time to time as you have described, you 
have occasion to present problems before them? A. Every 
Tuesday night when the executive board meets, I discuss 
with them, problems that have come up during the week 
relative to jurisdiction, relative to the welfare of the local 
and ask them for their guidance and for their advice. 


* * * * * * * * ° ° 


1189 Q. I understand. Now, with reference to Mr. Sieger 

and Mr. McNamara whose names have been men- 
tioned here in testimony as members of the union negotia- 
tion evommittee on certain occasions, have you been present 
in all meeting of the union, either separately or together 
with the employers in negotiations during the period in 
which Mr. Sieger and Mr. McNamara were on the union 
committee? A. Always. 


1190 Q. We are talking about the period during which 
Mr. Sieger and/or Mr. McNamara were on the nego- 
tiating committee? A. That is the past two years. 


1206 Q. (By Mr Zwerdling) Do you have any source of 
information concerning whether or not the indi- 
viduals named in this complaint are having payments made 
by their employers toward fringe benefits in the same 
amounts and for the same benefits as those journeymen 
receive from their employers? A. Yes. 
Q. What is the source of your information? A. 
1207 The source of my information is that at negotiations, 
we negotiate for the men as a whole of both local 
unions, the plumber and the fitter. We negotiated at the 
last negotiation, thirty-four cents an hour fringe benefits 
for each man for each hour that he worked. 
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1209 Q. (By Mr. Zwerdling) Now, there has been refer- 

ence and testimony here as to the number of com- 
panies under the jurisdiction of Local 636. I hand you 

another document from the Detroit Bank and Trust 
1210 Company for purpose of refreshing your recollection 

in connection with this question. Can you state to 
us how many companies are covered in your jurisdiction 
by contractural relationship with Local 636 as of, let us 
say—what month do you have there? A. This is October, 
1958. 

Q. All right. Does that contain in that document, a list 
of the companies covered by your contracts? A. This does. 

Q. And, what is the total number of companies listed? 
A. Approximately 200, I’d say, in this respect. There is 
companies who have national agreements. 

Q. How many? A. I would say there is approximately 
140 companies who have national agreements who are not 
in Michigan, who we work for who come in and do a job 
and then leave, go to Pittsburgh, Pittsburgh Pipe and 
Equipment is an example. 

Q. All right, and in addition to those national concerns 
with which from time to time you have had contractural 
relationships when they worked in this area under your 
jurisdiction, did you state that there were approximately 
200 companies which Local 636 does have contractural 
relationships with on a local basis? A. Yes. I’d say ap- 
proximately—I don’t have the exact membership roll, I’ve 
never asked for it and never wanted it, but there is approxi- 
mately 200 plumbing contractors in the City of Detroit who 
are members of the agreement that we have negotiated 

with the master plumbers and there are approxi- 
1211 mately eighteen members of the mechanical contrac- 

tors association who are part and parcel of this 
agreement that we have negotiated with them. 

Q. Now in your answer, I asked you about companies 
with which you had contractural relationships. Do you, in 
addition to those companies with which you have written 


149 


contracts, have additional companies which conform to the 
provisions of your contract in every respect, including, for 
example, fringe benefits and wages? <A. Yes. 


* * * * * * * * * ° 


1215 Q. Now I don’t believe you testified to this yet. Is 
there any union competing with your local in the 
Detroit area? A. There is none. 


> . * * * * * ~ * es 


1221 Q. Now when you testified earlier you testified 
that the vote spread was several hundred. A. 
What? 

Q. The vote spread between the election of officers was 
several hundred? A. No— 

Mr. Zwerdling: I believe he testified as to the office of 
president. 

Mr. Pisarski: All right, fine. 

Q. (By Mr. Pisarski) As to the other officers, there may 
have been a vote spread of two votes? A. That is true. 

I can quote you one case years ago— 
1222 Q. No, within the last two years. A. Where I run 
for the executive board and another man run against 
me. He beat me by one vote. 

Q. In 1957, a man was elected by two votes, isn’t that 
right? Hugh Sieger? <A. I can’t answer that until I look 
at this. Oh, you’ve got it. 

Q. Yes, Well anyway, there have been instances where 
the vote has been less than ten within the time you testified? 
A. Less than ten? 

Q. Yes. 


* ° * * * * ° . ° 


Q. You testified that there was no other labor organiza- 
tion—did I understand you to testify that there was no 
other labor organization representing pipe fitters in this 
area? <A. Not in the building and construction trades. 
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1224 Q. All right, I’ll drop it. Now, you testified that 

it is very common practice for a man to hold a 
journeyman’s job one week and general foreman’s job the 
next week. However, when Mr. Kruger and Mr. Sieger and 
the other gentlemen testified they had held their jobs for 
periods of ten, six and five years, they wouldn’t have been 
lying, would they? A. No, they would not. 


James P. Duffy 


a * o * e * 
Direct Examination 
¢ a * ° e° * . s oe 


Q. How long have you been a member of Local 636 of 
the United Association? A. Five years. 


1239 Mr. Dunn: Did you investigate and determine that 
supervisory employees were doing something wrong 


as to the affairs of Local 636? 
The Witness: Yes. 


1240 Mr. Dunn: You made this as a—what did you find 

from your personal investigation that the super- 
visory employees had done in respect to union affairs that 
would help the contract? 


1241 The Witness: I find that in 636 we have a political 

party, let me say. The business agents have control 
of all the jobs. These superintendents have been given 
these jobs by the local union and to hold these jobs. They 
wouldn’t hire me whether they knew me or not, what kind 
of a mechanic I was or anything else. These people would 
show, maybe, because maybe I opened my mouth at the 
local, I got in trouble with one of the business agents and 
this political business between the superintendents and the 
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contractors and the business agents work a hardship on 

the members of this union, and not only me, I don’t mean 
me, 

1242 Mr. Dunn: Sure. 

The Witness: But I mean probably hundreds of 
members to the point that the membership is so scared in 
our union local that they wouldn’t open their mouth if the 
union was to give away fifty thousand dollars. Everybody 
would say yes, with no idea of where it is going, and I be- 
lieve that these superintendents are the cause of a political 
tie-up between the contractor and the union, and in that 
way control the whole membership of the union. 


= Ad * e * e . ad * . 


1252 Mr. Dunn: Wherein have you been hurt? What 

action has a supervisor taken against you personally 
or against anybody else that you know of wherein they 
have put aside the affairs of the union and have helped the 
company? Now, that’s your question. 


* * * * * * * * * * 


1254 The Witness: I think I do. In the first place, when 

I went to our union hall to vote, we don’t identify 
ourselves other than by saying our name, and out of six- 
teen hundred members where probably four hundred vote 
now this year and maybe next year six hundred will come 
down that are different or two hundred of the four hun- 
dred that voted last vear, you can’t tell me that these 

superintendents on this election committee know 
1255 every member of that union and when he walks up 

to the table and says I am so and so and they look 
down the list and his name is on the list, they give him a 
ballot. He might be Joe Doaks from somewhere else. I 
don’t know. So, he gets a ballot and he walks over to the 
wall in front of everybody and puts down who he votes for 
and goes back up to all these superintendents or whoever 
happens to be there looking right where he’s voting. The 
next thing is that some of these superintendents swap men. 
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Instead of returning them to the union hall, they swap them 
from job to job. If some contractor falls in bad with the 
union for I don’t know what reason, but he still pays his 
benefits, you can take an outfit like Stanley Carter or Goss 
or Green or any of these people, they’ll get all the men 
they want. The small contractor, he gets nobody. 

Mr. Dunn: Go ahead, Mr. Duffy, I’m sorry. 

The Witness: These supertintendents by being in with the 
union, are in a position to man any job that the big con- 
tractor wants, whereas a small contractor is in a bad posi- 
tion to get men. They will even take men off the small 
contractor to give the big contractor, and I think that it is 
a bad situation right down the line. The president of the 
local, if I were to make a motion on the floor and he didn’t 
like it or Mr. McCarthy didn’t like it or somebody else, I 
would be ruled out of order. Some of the men have even 
gone up in the meeting on the rostrum and when they talked 

about something that the official of the union didn’t 
1256 like, they closed the meeting right then and there for 

no reason, just because they didn’t want the member- 
ship to hear these things. That is what comes of these 
superintendents who owe their jobs to the company and 
the union. They are kibitzing around with each other all 
the time back and forth. If somebody is in bad with the 
union and goes to work for a contractor to work, he might 
be the best mechanic that the contractor ever had, but he 
won’t last long, and I don’t think it is fair. I think the very 
presence of these supervisors and superintendents—I don’t 
mean these little job foremen, but I mean these men that 
are the big boss, like as Mr. McCarthy says, the general 
piping superintendent and his area foremen and a few of 
these people that are year in and year out on these jobs. 
I don’t think there is any reason for them to be in the union. 
I don’t think they should even hold membership in the union. 
What monetary benefits are they going to lose? A thousand 
dollar death benefit? They get two dollars an hour more 
than the journeymen gets. Can’t they afford to buy a 
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thousand dollar policy? I don’t see anything that they are 
gaining here. 

Trial Examiner: Are you finished? 

The Witness: Yes, I am. 

Trial Examiner: I'll ask a question. Did any of this 
happen to you? 

The Witness: Personally? Yes. 


1261 Cross Examination 
Q. (By Mr. Pisarski) You feel the union would be 
better run if supervisors were not allowed to be officers of 
the union? Just answer yes or no. 
°* ° aa * . * * . * s 
The Witness: I think it would be a wonderful union if 
there were no supervisors in it. I really do. 


1262 Mr. Pisarski: There is no way that you could 


testify as to what benefits the union might have re- 
ceived providing that there were no supervisors who were 
on the negotiating committee who were officers of the 
union? 
The Witness: That’s right. 
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Excerpts From General Counsel’s Exhibit 1 


UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 


SEVENTH REGION 


In the Matter of 


Derrorr Association or Proumsrxa Con- 


TRACTORS 
and 
James P. Durry, Aw InprvpvaL 


In the Matter of 


Derrorr 
and 
James P. Durry, Aw IsprvmvaL 


In the Matter of 
Farrincron Company 
and 


James P, Durry, An InprvmvaL 


In the Matter of 
Goss MecuanicaL Contractors Company 
and 
James P. Dorry, An InprvpvaL 


MecHanicaL Contractors ASSOCIATION | 


| 
| 


Case No. 
7-CA-1709 


Case No. 
7-CA-1710 


Case No. 
7-CA-1784 


Case No. 
7-CA-1785 
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In the Matter of 


J. W. Partiuan Company Case No. 


and 7-CA-1786 


James P. Durry, Aw InprvipvaL 


In the Matter of 


Srantey CarTeR Company Case No. 


at 7-CA-1787 


James P. Durry, An InprvpvaL 


| 
| 
| 


Dowatp Miniter Company 
and 


Case No. 
7-CA-1788 


James P. Durry, An InprvpvaL 


In the Matter of 


Jounson SEviceE Company Case No. 


and 7-CA-1792 


James P. Durry, Aw InprvmpvaL 


In the Matter of 
Unrrep Encrveers anp Constructors, Inc. Case No. 
and 7-CA-1793 


James P. Durry, An InprvipvaL 


Order Consolidating Cases, Complaint 
and Notice of Hearing 


It having been charged in Case No. 7-CA-1792 by James 
P. Duffy that the Johnson Service Company, hereinafter 
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referred to as the Respondent Johnson, has engaged in and 
now is engaging in unfair labor practices affecting com- 
merce as set forth and defined in the National Labor Rela- 
tions Act, as amended, 61 Stat. 136, herein called the Act, 
the General Counsel of the National Labor Relations Board, 
herein called the Board, on behalf of the Board, by the 
undersigned Regional Director, having duly considered the 
matter, and deeming it necessary in order to effectuate the 
policies of the Act, and in order to avoid unnecessary cost 
and delay, 

HEREBY ORDERS, pursuant to paragraph “b”, Section 
102.33 of the Board’s Rules and Regulations, Series 7, 
herein called the Rules, that Case Number 7-CA-1792 be 
consolidated for hearing with Cases Numbers 7-CA-1709, 
7-CA-1710, 7-CA-1784, 7-CA-1785, 7-CA-1786, 7-CA-1787, 
7-CA-1788, and 7-CA-1793 which were previously consoli- 
dated on October 31, 1958 for hearing and the General 
Counsel of the Board, on behalf of the Board, by the un- 
dersigned Regional Director, does further issue this Com- 
plaint pursuant to 10 (b) of the Act and Section 102.15 of 
the Rules and alleges the following: 

1. Unfair labor practice charges in Case 7-CA-1792 alleg- 
ing violation by Respondent Johnson of Section 8 (a) (1) 
and (2) of the Act were filed with the undersigned on No- 
vember 27, 1957 and served on Respondent Johnson on 
November 30, 1957. 

2. At all times material herein, Johnson Service Com- 
pany, a Wisconsin corporation with its principle office and 
place of business in Milwaukee, Wisconsin, engaged in the 
plumbing and pipefitting industry and maintained a branch 
in Detroit, Michigan. At all times material herein, the 
Detroit branch annually received goods directly from points 
located outside of the State of Michigan valued in excess 
of $100,000.00. 

3. Respondent Johnson has been at times herein men- 
tioned and is now engaged in commerce within the mean- 
ing of Section 2(6) and (7) of the Act. 
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4. Pipefitters Local No. 636 of the United Association of 
the Plumbing and Pipefitting Industries of the United 
States and Canada, AFL-CIO, herein referred to as the 
Union, is a labor organization within the meaning of Sec- 
tion 2(5) of the Act. 

5. At all times material herein, Cyril M. Kruger was the 
Superintendent of Construction of the Detroit branch of 
Respondent Johnson and a supervisor and agent of Respon- 
dent Johnson within the meaning of Section 2 (11) and 
(13) of the Act. 

6. At all times material herein, Cyril M. Kruger was one 
of the trustees of the Union, and his duties as set forth 
in the Union’s constitution and by-laws are as follows: 

“There shall be three (3) Trustees, one (1) to be elected 
annually and hold office for three (3) years. 

“The Trustees shall have supervision of all property of 
the Association, subject to such instructions as they may 
receive from time to time from the Association. It shall 
be their duty to see that the Secretary-Treasurer deposits 
in such bank as the Association may direct, all moneys 
belonging to the Association. (Trustees shall leave their 
signatures with the officers of the Bank in which this Asso- 
ciation has money on deposit and instruct the officers of 
the Bank to pay no moneys on account of this Association 
except on an order signed by the President and Secretary- 
Treasurer or one (1) Trustee and Secretary-Treasurer.) 
They shall examine the bank book of the Association as 
held by the Secretary-Treasurer and see that it is correct. 
They shall examine and audit the accounts of the Secretary- 
Treasurer, quarterly, or whenever called upon to do so and 
report their findings to the Association.” 

7. Since on or about May 27, 1957 (Respondent Johnson 
assisted, contributed to the support of) and interfered with 
the administration of the Union by: 

(a) Causing and/or permitting Cyril Kruger to attend 
and participate in general membership meetings of the 
union. 
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(b) Causing and/or permitting Cyril Kruger to become 
and remain a member of the union. 

(c) Causing and/or permitting Cyril Kruger to partici- 
pate and vote in the general election of officers and other 
officials of the union. 

(d) Causing and/or permitting Cyril Kruger to be a 
trustee of the union. 

8. By the acts set forth in paragraph 7 and its various 
subparagraphs, Respondent Johnson has assisted, con- 
tributed to the support of and interfered with the adminis- 
tration of the union, and thereby did engage in and is 
engaging in unfair labor practices within the meaning of 
Section 8 (a) (2) of the Act. 

9. By the acts set forth in paragraph 7 and its subpara- 
graphs and paragraph 8 above, Respondent Johnson has 
interfered with, restrained and coerced, and is interfering 
with, restraining and coercing its employees in the exercise 
of rights guaranteed to them in Section 7 of the Act, and 
thereby did engage in and is engaging in unfair labor prac- 
tices within the meaning of Section 8 (a)(1) of the Act. 

10. The acts of the Respondent Johnson as set forth in 
paragraph 7 and its various subparagraphs, occurring in 
connection with operations of the Respondent Johnson de- 
scribed in paragraph 2 have a close, intimate, and substan- 
tial relationship to trade, traffic and commerce among the 
several states and tend to lead to labor disputes burdening 
and obstructing commerce and the free flow of commerce 
within the meaning of Section 2(6) and (7) of the Act. 

11. The acts of the Respondent Johnson described above 
constitute unfair labor practices affecting commerce within 
the meaning of Section 8 (a)(1) and (2) and Section 2(6) 
and (7) of the Act. 


Notice of Hearing 


PLEASE TAKE NOTICE that on January 5, 1959 at 
10:00 A.M., Eastern Standard Time, in Room 1009, Indus- 
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trial Building, 232 W. Grand River, Detroit, Michigan, a 
hearing will be conducted before a duly designated Trial 
Examiner of the Board, on the allegations set forth in this 
Complaint and in the Consolidated Complaint in the cases 
referred to in the Order Consolidating Cases, set out on 
page 1 hereof, at which time and place you have the right 
to appear in person, or otherwise, and give testimony. 

Respondent Johnson is further notified that, pursuant to 
Section 102.20 and 102.21 of the Rules, it shall file with the 
undersigned Regional Director, acting in this matter as 
agent of the Board, in the form required by Section 102.21 
of the Rules, an original and four copies of an Answer to 
this Complaint issued against it as Respondent, within ten 
(10) days from the service thereof, and that unless it does 
so all of the allegations in the said Complaint shall be 
deemed to be admitted to be true and may be so found by 
the Board. 

IN WITNESS WHEREOF, the General Counsel of the 


Board, on behalf of the Board, has caused this Complaint, 
Order Consolidating Cases and Notice of Hearing to be 
signed by the Regional Director for the Seventh Region 
this 21st day of November, 1958. 


/3/ Tomas Roumen 

Thomas Roumell, Regional Director 
National Labor Relations Board 
Seventh Region 

232 W. Grand River 

Detroit 26, Michigan 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTH REGION 


In the Matter of 
Jounson Sevice Company Case No. 
ae 7-CA-1792 


James P. Durry, An InprvmvaL 


Answer of Respondent, Johnson Service Company 


Now comes the Respondent, Johnson Service Company, 
by its attorneys, LAMFROM & PECK, Milwaukee, Wis- 
consin, and as and for an Answer to the Complaint of the 
General Counsel of the Board, dated November 21, 1958, 
admits, denies and alleges as follows: 

1, Admits the allegations contained in Paragraphs 1, 2, 
3, 4 and 5 of the Complaint. 

2. Admits so much of Paragraph 6 of the Complaint as 
alleges that Cyril M. Kruger was one of the trustees of the 
Union, but denies any information sufficient to form a belief 
with respect to remainder of the allegations contained in 
the balance of Paragraph 6 of the Complaint. 

3. Admits so much of the allegations contained in Para- 
graph 7 of the Complaint as allege that the Respondent 
permitted Cyril M. Kruger to remain a member of the 
Union and permitted Cyril M. Kruger to remain a Trustee 
of the Union, but denies all of the remainder of the allega- 
tions of said Paragraph 7 and, more particularly denies 
that it “caused” said Cyril M. Kuger to engage in any of the 
acts stated in Paragraphs (a), (b), (¢) and (d) of said 
Paragraph 7, and that it, “assisted, contributed to the sup- 
port of, and interfered with the administration of the 
Union... .” 
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4. Denies all of the allegations contained in Paragraphs 
8, 9, 10 and 11 of said Complaint. 
Dated at Milwaukee, Wisconsin, November 25, 1958. 


Respectfully submitted, 
LAMFROM & PECK 

By /s/ J. L. Bernnem 

J. L. Bernheim 

Counsel for Respondent, 
JOHNSON SERVICE COMPANY. 


P. O. Address: 
Lamfrom & Peck 

208 East Wisconsin Ave. 
Milwaukee 2, Wisconsin 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTH REGION 


In the Matter of 


Derrorr Association or Piumsrne Con- 


Case No. 
ees 7-CA-1709 
and 


James P. Durry, An InprvmvaL 


In the Matter of 


MecHanicaL Contractors ASSOCIATION OF 
Dersorr Case No. 


7-CA-1710 
and 


James P. Dorry, An InprvipvaL 


162 


and 7-CA-1784 


James P. Durry, Aw InprvipvaL 


In the Matter of 


Goss Mrecnanicat Contractors Company Case No. 


7-CA-1785 


In the Matter of 
Farrrncton Company Case No. 
and | 


James P. Dourry, An InprvmvaL 


In the Matter of 


J. W. Partitan Company Case No. 


eae 7-CA-1786 


James P. Durry, An Inprvmva 


ana 7-CA-1787 


James P. Dorry, An InprvmvaL 


In the Matter of 


Dowatp Mittzr Company Case No. 


ana 7-CA-1788 


James P. Dourry, An InprvpvaL 


In the Matter of 


Unrrep Encrvzers anp Constructors, Inc. Case No. 


ena 7-CA-1793 


In the Matter of 
Stantey Carter Company Case No. 


James P. Durry, An InprvivaL 
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Order Consolidating Cases, Consolidated Complaint 
and Notice of Hearing 


It having been charged in Cases Numbers 7-CA-1709, 
7-CA-1710, 7-CA-1784, 7-C.A-1785, 7-CA-1786, 7-CA-1787, 
7-CA-1788 and 7-CA-1793 respectively by James P. Duffy 
that the Detroit Association of Plumbing Contractors, here- 
inafter referred to as Respondent Plumbing Contractors 
Association; Mechanical Contractors Association of Detroit, 
hereinafter referred to as Respondent Mechanical Contrac- 
tors Association; Farrington Company, hereinafter re- 
ferred to as Respondent Farrington; Goss Mechanical 
Contractors Company, hereinafter referred to as Respon- 
dent Goss; J. W. Partlan Company, hereinafter referred 
to as Respondent Partlan; Stanley Carter Company, here- 
inafter referred to as Respondent Carter; Donald Miller 
Company, hereinafter referred to as Respondent Miller 
and United Engineers and Constructors, Inc., hereinafter 
referred to as Respondent United; all of whom are herein- 
after jointly referred to as Respondents have engaged in 
and are now engaging in unfair labor practices affecting 
commerce as set forth and defined in the National Labor 
Relations Act, as amended 61 State 136, herein called the 
Act, the General Counsel of the National Labor Relations 
Board, herein called the Board, on behalf of the Board, by 
the undersigned Regional Director, having duly considered 
the matter and deeming it necessary in order to effectuate 
the purposes of the Act, and to avoid unnecessary cost and 
delay. 

HEREBY ORDERS, pursuant to subparagraph (b) of 
102.33 of the Board’s Rules and Regulations, Series 7, 
herein called the Rules, that the aforesaid cases be and 
they hereby are consolidated for hearing, and the General 
Counsel of the Board, on behalf of said Board, by the 
undersigned Regional Director, does further issue this 
Complaint, pursuant to 10(b) of the Act and Section 102.15 
of the Rules and alleges the following: 
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1. Unfair Labor Practice charges in Case 7-CA-1709 
alleging violation by Respondent Plumbing Contractors 
Association of Section 8(a)(1) and (2) of the Act were filed 
with the undersigned on August 20, 1957 and served upon 
it on August 22, 1957. Amended charges in Case 7-CA-1709 
alleging violation of Section 8(a)(1) and (2) of the Act by 
Respondent Plumbing Contractors Association were filed 
on March 5, 1958 and served upon it on March 7, 1958. 

2. Unfair Labor Practice charges in Case 7-CA-1710 
alleging violation by Respondent Mechanical Contractors 
Association of Section 8(a)(1) and (2) of the Act were 
filed with the undersigned on August 20, 1957 and served 
upon it on August 22, 1957. Amended charges in case 7- 
CA-1710 alleging violation of Section 8(a)(1) and (2) of 
the Act by the Respondent Mechanical Contractors Asso- 
ciation were filed with the undersigned on September 5, 
1957 and served upon it on September 9, 1957. A second 
amended charge in case 7-CA-1710 alleging violation of 
Section 8(a)(1) and (2) of the Act by Respondent Me- 
chanical Contractors Association was filed with the under- 
signed on February 27, 1958 and served upon it on March 
3, 1958. 

3. Unfair Labor Practice charges in Cases 7-CA-1784, 
7-CA-1785, 7-CA-1786, 7-CA-1787 and 7-CA-1788, alleging 
violations by the Respondent Farrington, Respondent Goss, 
Respondent Partlan, Respondent Carter, Respondent Mil- 
ler, respectively, of Sections 8(a)(1) and (2) of the Act 
were filed with the undersigned on November 26, 1957 and 
served upon Respondent Farrington, Respondent Goss, 
Respondent Partlan, Respondent Carter and Respondent 
Miller on November 29, 1957. 

4. Unfair Labor Practice charges in case 7-CA-1793 alleg- 
ing violation by the Respondent United of Section 8(a) (1) 
and (2) of the Act were filed with the undersigned on No- 
vember 29, 1957 and served on it on December 2, 1957. 


5. At all times material herein Respondent Plumbing 
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Contractors Association was composed of employers en- 
gaged in the plumbing contracting industry in the Detroit, 
Michigan area and it existed and exists for the purpose of 
representing its employed members in collective bargaining 
with labor organizations. Respondent Plumbing Contrac- 
tors Association consists of the employer members listed 
in Appendix A attached to the Complaint and hereby made 
a part thereof. Respondent Plumbing Contractors Asso- 
ciation was at all times material herein authorized by said 
employers to negotiate and has negotiated in said em- 
ployers’ behalf with labor organizations. Respondent 
Plumbing Contractors Association and its employer mem- 
bers collectively constitute a single employer within the 
meaning of Section 2(2) of the Act. 

6. The annual purchases of the employer members of 
Respondent Plumbing Contractors Association of goods 
and material shipped from points located outside the State 
of Michigan directly to points located inside the State of 
Michigan, exceed $100,000.00. 

7. At all times material herein Respondent Farrington 
annually, in the course and conduct of its business opera- 
tions, received goods valued in excess of $50,000.00 at its 
place of business in Michigan which were shipped to it 
directly from points located outside the State of Michigan. 

8. At all times material herein, the Respondent Me- 
chanical Contractors Association was composed of em- 
ployers engaged in mechanical contracting work and existed 
for the purpose of representing its employer members in 
collective bargaining with labor organizations. The Re- 
pondent Mechanical Contractors Association consists of 
employer members listed in Appendix B attached to this 
Complaint and hereby made a part thereof. At all times 
material herein the Respondent Mechanical Contractors 
Association was authorized by said employers to negotiate 
and has negotiated in said employers’ behalf with labor 
organizations. The Respondent Mechanical Contractors 
Association and its said employer members collectively 
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constitute a single employer within the meaning of Section 
2(2) of the Act. 

9. The annual purchase of the employer members of the 
Respondent Mechanical Contractors Association of goods 
and materials shipped from points located outside the 
State of Michigan directly to points located within the State 
of Michigan exceed $100,000.00. 

10. At all times material herein Respondent United an- 
nually in the course and conduct of its business operations, 
received goods valued in excess of $50,000.00 at its place 
of business in Michigan which was shipped to it directly 
from points located outside the State of Michigan. 

11. The Respondent Plumbing and Contractors Associa- 
tion and its aforesaid employer members, the Respondent 
Mechanical Contractors Association and its aforesaid em- 
ployer members, Respondent Farrington, Respondent Goss, 
Respondent Partlan, Respondent Carter, Respondent Miller 
and Respondent United have been at all times herein men- 
tioned and are now engaged in interstate commerce within 
the meaning of Section 2(6) and (7) of the Act. 

12. Pipe Fitters Local #636 of the United Association of 
Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industries of the United States and Canada, AFL- 
CIO, herein referred to as the union is a labor organization 
within the meaning of Section 2(5) of the Act. 

13. At all times material herein, Harold Derocher was a 
pipe fitting superintendent of Respondent Miller and a 
supervisor and agent of Respondent Miller within the mean- 
ing of Section 2(11) and (13) of the Act. 

14. At all times material herein Hugh McShane was a 
general superintendent of Respondent Carter and a super- 
visor and agent of Respondent Carter with the meaning 
of Section 2(11) and (13) of the Act. 

15. At all times material herein Alvin MsShane was a 
job superintendent of Respondent Partlan and a supervisor 
and agent of Respondent Partlan within the meaning of 
Section 2(11) and (13) of the Act. 
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16. At all times material herein Edward McDonald was 
a heating superintendent of the Respondent Goss and a 
supervisor and agent of the Respondent Goss within the 
meaning of Section 2(11) and (13) of the Act. 

17. At all times material herein Hugo Sieger was a field 
superintendent of Respondent Farrington and a supervisor 
and agent of Respondent Farrington within the meaning 
of Section 2(11) and (13) of the Act. 

18, At all times material herein up to and including 
November 29, 1957 Don McNamara was a job foreman of 
Respondent Farrington and a supervisor and agent of Re- 
spondent Farrington within the meaning of Section 2(11) 
and (13) of the Act. 

19, At all times material herein the John E. Green Plumb- 
ing and Heating Company was an employer-member of 
Respondent Plumbing Contractors Association, and had in 
its employ job superintendent Arnold Luzon. Said Arnold 
Luzon was and is a supervisor and agent of the John E. 
Green Plumbing and Heating Company within the meaning 
of Section 2(11) and (13) of the Act. 

20. At all times material herein John McGibbon was a 
vice-president and general superintendent of the John E. 
Green Plumbing and Heating Company and a supervisor 
and agent of said Company within the meaning of Section 
2(11) and (13) of the Act. 

21. At all times material herein William Kelley was pip- 
ing superintendent of Respondent United, and an agent 
and supervisor of the Respondent United within the mean- 
ing of Section 2(11) and (13) of the Act. 

22. Since on or about February 22, 1957, Respondents 
assisted, contributed to the support of, and interfered with 
the administration of the union by: 

(a) Causing certain of their respective representatives, 
agents and supervisory personnel to attend and participate 
in general membership meetings of the union; 

(b) Causing certain of their respective representatives, 
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agents and supervisory personnel to attend and partici- 
pate in executive board meetings of the union; 

(c) During the negotiations in July 1957 and July 1958, 
of the reopener clause in the collective bargaining agree- 
ment of July 1, 1956, between the union and Respondent 
Plumbing Contractors Association, Respondent Mechanical 
Contractors Association and their respective members, Re- 
spondent Goss and Respondent Farrington caused certain 
of their respective representatives, agents and supervisory 
personnel to participate as representatives and agents of 
the union at said negotiations; 

(d) Causing certain of their respective representatives, 
agents and supervisory personnel to become and remain 
members of the union; 

(e) Causing certain of their respective representatives, 
agents and supervisory personnel to assume and retain offi- 
cial positions on the Executive Board of the union and other 
official positions of a policy making, executive, administra- 
tive and governing nature within the union; 

(£) Causing certain of their respective representatives, 
agents and supervisory personnel to participate in the gen- 
eral election of officers and other officials of the union. 

23. By the acts set forth in Paragraph 22 above and its 
various sub-paragraphs, the Respondents have assisted, 
contributed to the support of and interfered with the 
administration of the union and thereby have engaged in 
and are engaging in unfair labor practices within the mean- 
ing of Section 8(a) (2) of the Act. 

24. By the acts set forth above in paragraph 22 and its 
subparagraphs and paragraph 23 above, the Respondents 
have interfered with, restrained and coerced and are inter- 
fering with, restraining, coercing their employees in the 
exercise of rights guaranteed to them in Section 7 of the 
Act and thereby did engage in and are engaging in unfair 
labor practices within the meaning of Section 8(a)(1) of 
the Act. 
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25. The acts of the Respondents as set forth in para- 
graph 22 and its various subparagraphs, occurring in con- 
nection with operations of the Respondents described in 
paragraph 5 through 11 have a close, intimate and substan- 
tial relationship to trade traffic and commerce among the 
several states and tend to lead to labor disputes burdening 
and obstructing commerce and the free flow of commerce 
within the meaning of Section 2(6) and (7) of the Act. 

26. The acts of the Respondents described above consti- 
tute unfair labor practices affecting commerce within the 
meaning of Section 8(a)(1) and (2) and Section 2(6) and 
(7) of the Act. 


Notice of Hearing 


PLEASE TAKE NOTICE that on January 5, 1959 at 
10:00 A. M., Eastern Standard Time, in Room 1009, Indus- 
trial Building, 232 W. Grand River, Detroit, Michigan, a 
hearing will be conducted before a duly designated Trial 


Examiner of the Board, on the allegations set forth in the 
Consolidated Complaint, at which time and place you have 
the right to appear in person, or otherwise, and give testi- 
mony. 

You are further notified that, pursuant to Section 102.20 
and 102.21 of the Rules, you shall file with the undersigned 
Regional Director, acting in this matter as an agent of the 
Board, in the form required by Section 102.21 of the Rules, 
an original and four copies of an Answer to the Consoli- 
dated Complaint issued against you as Respondent within 
ten (10) days from the service thereof, and that unless you 
do so all of the allegations in the said Consolidated Com- 
plaint shall be deemed to be admitted to be true and may 
be so found by the Board. 

IN WITNESS WHEREOF, the General Counsel of the 
Board, on behalf of the Board, has caused this Consolidated 
Complaint, Order Consolidating Cases and Notice of Hear- 
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ing to be signed by the Regional Director for the Seventh 
Region on October 31, 1958. 


/8/ Tomas Roumeti 

Thomas Roumell, Regional Director 
National Labor Relations Board 
Seventh Region 

232 W. Grand River 

Detroit 26, Michigan 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTH REGION 


In the Matter of: 


Unitep Encrxzers anp Constructors, Inc., Case No. 
and 7-CA-1793 


James P. Durry, An InprvipvaL 


Answer of United Engineers and Constructors, Inc. 
To Consolidated Complaint 


Now comes United Engineers and Constructors, Inc., by 
its attorneys, Butzel, Eaman, Long, Gust & Kennedy, and 
for answer to the consolidated complaint filed herein says: 

1. Answering paragraph 1 respondent avers that it is not 
now and has not heretofore been a member of the Plumbing 
Contractors Association and for lack of knowledge and 
information respondent neither admits nor denies the alle- 
gation in said paragraph. 

2. Answering paragraph 2 respondent avers that it is not 
now and has not heretofore been a member of the Mechan- 
ical Contractors Association and for lack of knowledge and 
information respondent neither admits nor denies the alle- 
gations in said paragraph. 
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3. Answering paragraph 3 respondent for lack of knowl- 
edge and information neither admits nor denies the same. 

4, Answering paragraph 4 respondent admits the same. 

5. Answering paragraphs 5 through 9 respondent for lack 
of knowledge and information neither admits nor denies 
the same. 

6. Answering paragraph 10 respondent admits the same. 

7. Answering paragraphs 11 through 20 respondent for 
lack of knowledge and information neither admits nor de- 
nies the same. 

8. Answering paragraph 21 respondent denies that Wil- 
liam Kelley was ever piping superintendent of respondent 
and in further answer to said paragraph 21 respondent 
avers that one Eugene Weiss was its general piping super- 
intendent and that William Kelley was general piping fore- 
man and as such was a supervisor within the meaning of 
Section 2(11) of the Act and was agent for respondent 
only when acting within the scope of his duties as such 
general foreman. 

9. Answering paragraph 22 respondent denies that it has 
ever assisted, contributed to the support of or interfered 
with the administration of the Union in any manner what- 
sover and further answers each subparagraph of paragraph 
22 as follows: 

(a) Answering subparagraph (a) respondent denies the 
same. 

(b) Answering subparagraph (b) respondent denies the 
same. 

(ec) Answering subparagraph (c) respondent for lack of 
knowledge and information neither admits nor denies the 
same. 

(d) Answering subparagraph (d) respondent denies the 
same. 

(e) Answering subparagraph (e) respondent denies the 
same. 

(f) Answering subparagraph (f) respondent denies the 
same. 
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Further answering paragraph 22 respondent denies that it 
has ever encouraged, authorized or in any manner caused 
any of its representatives, agents, foremen or supervisors 
to participate in any union activity. Respondent further 
states that it does and has not engaged in collective bargain- 
ing with Pipe Fitters Local 636 but is a party to a certain 
collective bargaining agreement negotiated between the 
National Constructors Association and the Pipe Fitters 
International Union. 
10. Answering paragraph 23 respondent denies the same. 
11. Answering paragraph 24 respondent denies the same. 
12. Answering paragraph 25 respondent denies the same. 
13. Answering paragraph 26 respondent denies that it 
has engaged in any acts which constitute an unfair labor 
practice affecting commerce within the meaning of Section 
8(a)(1) and (2) and Section 2(6) and (7) of the Act. 
WHEREFORE, respondent prays that said complaint, 
as it relates to respondent, be dismissed. 


/s/ Wr. M. Saxton 

William M. Saxton 

Butzel, Eaman, Long, Gust & Kennedy 

Attorneys for United Engineers & 
Constructors, Ine. 

Detroit 26, Michigan 

WOodward 3-8142 


Dated: December 2, 1958 
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UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 


SEVENTH REGION 


In the Matter of: 


Derrorr AssocraTION OF PiumBinc Con- 
TRACTORS 


and 


James P. Dourry, An InprvipvaL 


In the Matter of: 


MecuanicaL ConTRACToRS ASSOCIATION OF 
Dertrorr 


and 


James P. Durry, An InprvmvaL 


In the Matter of: 
Farrincton CoMPaNy 
and 


James P. Durry, An IyprvpvaL 


In the Matter of: 
Goss MecuanicaL Contractors Company 
and 


James P. Durry, An InprvipvaL 


In the Matter of: 
J. W. Partutan Company 
and 


James P. Durry, An InprvipvaL 


| 
| 
| 
| 


Case No. 
7-CA-1709 


Case No. 
7-CA-1710 


Case No. 
7-CA-1784 


Case No. 
7-CA-1785 


Case No. 
7-CA-1786 
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In the Matter of: 
Stantey Carter Company Case No. 
sad 7-CA-1787 


James P. Durry, An Inprvpvat 


In the Matter of: 
Dowatp Mriter Company Case No. 
and 7-CA-1788 


James P. Durry, An InprvmvaL 


In the Matter of: 
Unrrep Enerveers anp Constructors, Inc. Case No. 
ana 7-CA-1793 


James P. Dorry, Aw InprvmvaL 


Answer of Certain Respondents 
To Consolidated Complaint 


Now come the following named respondents, Detroit 
Association of Plumbing Contractors, Mechanical Contrac- 
tors Association of Detroit, Farrington Company, Goss 
Mechanical Contractors Company, N. W. Partlan Company, 
Stanley Carter Company and Donald Miller Company, by 
their attorneys Fildew, DeGree, Fleming & Gilbride and for 
answer to the consolidated complaint heretofore filed in 
this matter say: 

1-20. Answering paragraphs 1 through 20 these respond- 
ents admit the same. 

21. Answering paragraph 21 these respondents neither 
admit nor deny the same for lack of knowledge and infor- 
mation, and leave the complainant to his proofs. 

22. Answering paragraph 22 these respondents deny that 
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they assisted, contributed to the support of or interfered 
with the administration of the union, and further answer 
each sub-paragraph as follows: 

(a) Answering sub-paragraph (a) these respondents for 
lack of information neither admit nor deny that certain of 
their respective representatives, agents and supervisory 
personnel have attended and participated in general mem- 
bership meetings of the union, but in any event deny that 
these respondents caused the same. 

(b) Answering sub-paragraph (b) these respondents for 
lack of information neither admit nor deny that certain 
of respective representatives, agents and supervisory per- 
sonnel attended and participated in executive board meet- 
ings of the union, but in any event do deny that these re- 
spondents caused the same, if such acts did in fact occur. 

(c) Answering sub-paragraph (c) these respondents 
neither admit nor deny the allegations therein as relate to 
the negotiations in July of 1957, but deny the same as to 
the negotiations in July of 1958. 

(d) Answering sub-paragraph (d) these respondents ad- 
mit that certain of their respective representatives, agents 
and supervisory personnel are and have been members of 
the union, but in any event deny that these respondents 
caused said persons to become and remain members of the 
union. 

(e) Answering sub-paragraph (e) these respondents for 
lack of information neither admit nor deny that certain 
of their respective representatives, agents and supervisory 
personnel did assume and retain official positions in the 
union, but in any event deny that these respondents caused 
such acts by such persons. 

(f) Answering sub-paragraph (f) these respondents for 
lack of information neither admit nor deny that certain of 
their respective representatives, agents and supervisory 
personnel have participated in the general election of offi- 
cers and other officials of the union, but in any event deny 
that these respondents caused such acts by such persons. 
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Farther answering paragraph 22 and all sub-paragraphs 
thereunder, these respondents deny that they encouraged, 
authorized or ratified any union activity by any of their 
respective representatives, agents and supervisory person- 
nel, and deny that they did anything to lead employees 
reasonably to believe that said representatives, agents or 
supervisory personnel were acting for or on behalf of man- 
agement. These respondents further allege hereby that 
all acts by said representatives, agents and supervisory 
personnel as may have occurred were in their individual 
capacity and not in any representative capacity in relation 
to these respondents. 

23. Answering paragraph 23 these respondents deny the 
same and for further answer reallege the fact set forth in 
the last paragraph in the answer to paragraph 22 above. 

24. Answering paragraph 24 these respondents deny the 
same. 

25. Answering paragraph 25 these respondents deny the 
same. 

26. Answering paragraph 26 these respondents deny the 
acts described except as to those specifically admitted and 
denied as unfair labor practices affecting commerce within 
the meaning of Sec. 8(a) (1) and (2) and See. 2(6) and (7) 
of the Act on the part of these respondents. 

WHEREFORE these respondents pray that the consoli- 
dated complaint heretofore issued in this matter be dis- 
missed. 


/s/ Leste W. FLeminc 

Leslie W. Fleming 

Fildew, DeGree, Fleming & Gilbride 
Attorneys for Respondents 

3156 Penobscot Building 

Detroit 26, Michigan 

WoOodward 1-9700 


Form NLRB-501 
(9-53) 


Form approved. Budget Bureau No. 64-RO001.6. 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Charge Against Employer 

Where a charge is filed by a labor organization, or an 
individual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the charging 
party and any national or international labor organization 
of which it is an affiliate or constitutent unit have complied 
with section 9(f), (g¢), and (h) of the National Labor Rela- 
tions Act. 


Do not write in this space 


Case No. 7-CA-1793 
Date Filed 11-27-57 


Compliance Status Checked By: ek. 
Instructions.—File an original and 4 copies of this charge 


with the NLRB regional director for the region in which 
the alleged unfair labor practice occurred or is occurring. 


1. Employer Against Whom Charge Is Brought 
Name of Employer: United Engineers & Constructors, 
Ine. 


Number of Workers Employed: Approx. 100 

Address of Establishment: 900 Marion, River Rouge, 
Michigan 

Type of Establishment Building construction. 

Identify principal produce or service: Pipe fitting and 
air conditioning. 

The above-named employer has engaged in and is engag- 
ing in unfair labor practies within the meaning of section 


8(a), subsections (1) and (2) of the National Labor Rela- 
(List subsections) 

tions Act, and these unfair labor practices are unfair labor 

practices affecting commerce within the meaning of the act. 

2. Basis of the Charge (Be specific as to facts, names, 
addresses, plants involved, dates, places, etc.) 

By permitting, causing and inducing its supervisors and 
other agents to join, assist and become officers of Pipe 
Fitters Local 636, United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry 
of the U. S. and Canada, AFL-CIO, and by other acts, the 
above-named Employer has dominated and interfered with 
the administration of the aforementioned Union and con- 
tributed other support to it, in violation of Section 8(a) (2) 
of the Act. 

By acts as set forth in the paragraph above, the above- 
named Employer through its officers, agents and represent- 
atives, has interfered with, restrained and coerced its em- 
ployees in the exercise of their rights as guaranteed in 
Section 7 of the Act, in violation of Section 8(a) (1) and (2) 
of the Act. 

3. Full Name of Party Filing Charge (if labor organiza- 
tion, give full name, including local name and number) 

James P. Duffy. 

4. Address (Street and number, city, zone, and State) 
25214 Gratiot Avenue, Roseville, Michigan 

Telephone No. PR. 8-0050. 

5. Full name of National or International Labor Organ- 
ization of which it is an affiliate or constituent unit (To be 
filled in when charge is filed by a labor organization) 

6. Address of National or International, if any (Street 
and number, city, zone, and State) 

Telephone No. 

7. Declaration: 


I declare that I have read the above charge and that the 
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statements therein are true to the best of my knowledge 
and belief. 


By /s/ James P. Durry 
(Signature of representative or person filing charge) 


Date: 11-26-57 


Title, if any 


Willfully false statements on this charge can be punished 
by fine and imprisonment (U. S. code, Title 18, Section 80) 
U. S. Government Printing Office—16-57600-6. 


APPENDIX A 


List of members of the DETROIT ASSOCIATION OF 
PLUMBING CONTRACTORS who hire pipefitters, mem- 
bers of LOCAL #636—as of November 4, 1957. 


Wm. A. Adam Co., 8810 Grinnel Ave., Detroit 13, Mich. 

Armstrong Plbg. & Htg. Co., 14460 Dexter, Detroit 38, Mich. 

Arrow Plbg. & Htg. Co., 22343 Fenkell, Detroit 23, Mich. 

Drake-Avery Co., 4141 Marquette Bldg., Detroit 26, Mich. 

Carl Bartone Co., 18740 Mack Ave., Grosse Pte. 36, Mich. 

Allen Briggs Co., 14051 W. Eleven Mile, Oak Park, 37, Mich. 

Alban Brinkman, 10343 Harper, Detroit 13, Mich. 

Broedell Plbg. & Htg. Co., 20229 Mack Ave., Grosse Pte. 
Woods, Mich. 

J. B. Cain Co., 14850 Livernois, Detroit 38, Mich. 

Stanley Carter Co., 13540 Linwood, Detroit 38, Mich. 

Chelsea Co., 17140 Denver, Detroit 24, Mich. 

Davis Brothers, 2631 Bagley Ave., Detroit 16, Mich. 

J. P. Davis Co., 14580 Lesure, Detroit 27, Mich. 

Peter Eddy & Son, 5929 Horger, Dearborn, Mich. 

Evans Heating Co., 25751 W. Warren, Dearborn, Mich. 

Farrington Co., 15100 Castleton, Detroit, Mich. 
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Free Plbg. & Htg., 20515 Hoover Rd., Detroit 5, Mich. 

Galvin & Lane, 1748 E. Gd. Blvd., Detroit 11, Mich. 

Glanz & Killian Co., 1761 W. Forest, Detroit 8, Mich. 

Goss Mechanical Contrs., 3409 Ludden, Detroit 7, Mich. 

Great Lakes Power Piping, 8333 W. Chicago, Detroit 4, 
Mich. 

John E. Green Co., Inc., 220 Victor Ave., Highland Park, 
Mich. 

Griffin Brothers, 19774 Olympia, Detroit 19, Mich. 

Hafke Brothers, 3305 Gratiot, Detroit 7, Mich. 

Harrigan & Reid, 1365 Bagley, Detroit 26, Mich. 

J. R. Hilbert Co., 14851 E. 7 Mile Rd., Detroit 5, Mich. 

Howard Contractors, 27052 W. 7 Mile Rd., Detroit 19, Mich. 

H. LeRoy Johnson, Inc., 14303 Joy Rd., Detroit 28, Mich. 

Johnson, Larsen & Co., 65030 Beaubien St., Detroit 2, Mich. 

K & K Plumbing & Htg., 12538 Greiner, Detroit 5, Mich. 

Ben Kaplan, 5135 E. MeNichols, Detroit 12, Mich. 

Joseph P. Propf, 17425 Mack Ave., Detroit 24, Mich. 

Frank Kurrie, 19184 Mt. Elliott, Detroit 34, Mich. 

Laya Plbg. & Htg. Co., 11025 Morang Dr., Detroit 24, Mich. 

Lorne Plbg. & Htg. Co., 641 W. Congress St., Detroit 26, 
Mich. 

Major Plbg. & Htg. Co., 824 Bagley Ave., Detroit 26, Mich. 

L. L. MeConachie Co., 2240 Mt Elliott, Detroit 7, Mich. 

Donald Miller Co., 1720 Brush St., Detroit 26, Mich. 

Guy E. Murphy Co., Inc., 1439 Fort St., Wyandotte, Mich. 

J. D. Naylor & Son, 9297 Hartwell, Detroit 28, Mich. 

J. L. O'Loughlin Co., 14555 Stansbury, Detroit 27, Mich. 

Page Plbg. & Htg. Co., 100 W. Pleasant St., River Rouge 18, 
Mich. 

James W. Partlan Co., 283 E. Robinwood, Detroit 3, Mich. 

The Peckham Co., 14270 Wyoming, Detroit 38, Mich. 

Pieschke Brothers, 8535 Gratiot, Detroit 13, Mich. 

Wm. J. Rewoldt Co., 4220 Grandy Ave., Detroit 7, Mich. 

Shaw-Winkler Inc., 14855 Ward Ave., Detroit 27, Mich. 

Jack Skitch, 2619 W. 14 Mile Rd., Royal Oak, Mich. 

R. L. Spitaley Co., 1200 W. Fort, Detroit 26, Mich. 
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Standard Plbg. & Htg., 335 Goodell St., River Rouge 18, 
Mich. 

Chas. A. Strand Co., 20445 Glendale, Detroit 23, Mich. 

W. Wilbur White, 14265 Birwood, Detroit 38, Mich. 

Stroll-Comerford, 2332 W. Davison, Detroit 38, Mich. 

Bruce Wigle Plumbing, 17600 Livernois, Detroit 21, Mich. 

Zeni & Maguire, 12216 Woodrow Wilson, Detroit 6, Mich. 


APPENDIX B 


Membership Roster—Mechanical Contractors’ Association 
of Detroit, Ine. 


Wm. A. Adam Co. 
8810 Grinnell 

Allen Briggs Co. 
14051 W. 11 Mile Rd. 
Oak Park, Michigan 
Davis Bros., Inc. 
Drake-Avery Co. 
414 Marquette Bldg. 
Farrington Co. 
15100 Castleton 
Glanz & Killion Co. 
1761 W. Forest 


Goss Mechanical Contr. Co. 


3409 Ludden Ave. 
James & Roach, Ine. 
5919 Tireman 
Johnson, Larsen & Co. 
6530 Beaubien 
Zeni-Maguire Co. 
12216 Woodrow Wilson 


Donald Miller Co. 

3250 Bellevue 
Mechanical Heat & Cold, Inc. 
12320 Hamilton 

J. L. O’Loughlin Co. 
14555 Stansbury 

Page Plbg. & Htg. Co. 
100 W. Pleasant 

River Rouge, Mich. 

W. J. Rewoldt Co. 

4220 Grandy Ave. 
Shaw-Winkler, Inc. 
14855 Ward 

R. L. Spitzley Htg. Co. 
1200 W. Fort St. 
Stanley-Carter Co. 
13540 Linwood 

Lloyd 8. Thornton Co. 
1675 Maple Rd. Rte. #4 
Birmingham, Michigan 
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NATIONAL CONSTRUCTION AGREEMENT 
(for the United States of America) 


THIS AGREEMENT entered into the Ist day of 
March, 1956 as amended the 17th day of June, 1957 and 
the ist day of July, 1958, by and between the NATIONAL 
CONSTRUCTORS ASSOCIATION on behalf of its mem- 
bers who are hereinafter called the “Employer”, and the 
UNITED ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND PIPE 
FITTING INDUSTRY OF THE UNITED STATES AND 
CANADA (AFL-CIO) hereinafter called the “Union”). 


WITNESSETH: 


WHEREAS, the Employer is engaged in the plumbing 
and pipe fitting industry throughout the United States, 


and is known as a “National Constructor” in the industry 
and in the performance of such work requires the services 
of competent, skilled and qualified journeymen, and 

WHEREAS, the Union is affiliated with the American 
Federation of Labor-Congress of Industrial Organizations, 
and has in its membership in Local Unions throughout the 
United States and Canada, competent, skilled and quali- 
fied journeymen and apprentices to perform all work com- 
ing within the trade and craft jurisdiction, and 

WHEREAS, the Employer and the Union desire to 
mutually establish and stabilize wages, hours and work- 
ing conditions for journeymen and apprentices employed 
on a national basis with said employer, and further, to 
encourage closer cooperation and understanding between 
the Employer and the Union in the Plumbing and Pipe 
Fitting Industry to the end that a satisfactory, continuous 
and harmonious labor relationship will exist between the 
parties to this agreement. 
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NOW, THEREFORE, the Undersigned Employer and 
Union in consideration of the mutual promises and cove- 
nants herein contained mutually agree as follows: 


Parties to the Agreement 
The NATIONAL CONSTRUCTORS ASSOCIATION, 


a voluntary unincorporated association, under authority 
from its members, pursuant to its constitution and by- 
laws, has negotiated and executed this agreement for and 
on behalf of all its employer members, each of whom is 
the “Employer” party to this contract. A list of the 
names of those Employer members authorizing the Asso- 
ciation to negotiate and execute this agreement and on 
whose behalf it is negotiated and executed, is attached 
hereto, and made a part hereof. 

It is further understood and agreed that any Employer 
bound by the terms of this Agreement by virtue of the 
authority described in Paragraph 5b hereof, agrees that 
if the Employer withdraws his membership from the Asso- 


ciation, the Employer shall be bound by all terms and con- 
ditions of this Agreement for the balance of the term of 
this Agreement. The National Constructors Association 
agrees to immediately notify the Union when any Employer 
member withdraws from the Association and to further 
notify the Union of any new member joining the Associa- 
tion. 


Any Employer hereafter joining the National Construc- 
tors Association, and who is qualifled for a National Agree- 
ment with the United Association, shall become a party 
to this Agreement as an “Employer” by signing a copy of 
such agreement and forwarding it to the Union. Such 
agreement shall not become effective until signed by the 
Union. 

Each present Employer on whose behalf this Agree- 
ment has been negotiated and executed, and each future 
member who becomes a party by signing the Agreement, 
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shall alone be liable and responsible for his own individual 
acts and conduct and for any breach or alleged breach of 
this Agreement may be sued only individually by the Union 
for such breach. Any alleged breach of this Agreement 
by an Employer or any dispute between the Union and an 
Employer respecting compliance with the terms of this 
Agreement shall not affect the right, liabilties, obligations 
and duties between the Union and each other Employer 
party to this Agreement. 


ARTICLE I 
Recognition 


The Employer recognizes the Union as the sole and 
exclusive bargaining representative for all journeymen 
and apprentices in the employ of the Employer with re- 
spect to wages, hours and other terms and conditions of 
employment, on any and all work described in Article II 
of this Agreement. 


ARTICLE II 
Trade or Work Jurisdiction 


This Agreement covers the rates of pay, rules and work- 
ing conditions of all journeymen and apprentices engaged 
in the installation of all plumbing and/or pipe fitting 
systems and component parts thereof, including fabrica- 
tion, assembling, erection, installation, dismantling, repair- 
ing, reconditioning, adjusting, altering, servicing and han- 
dling, unloading, distributing, reloading, tying-on and 
hoisting of all piping materials, appurtenances and equip- 
ment, by any method, including all hangers and supports 
of every description and all other work included in the 
trade jurisdiction claims of the United Association. 

In recognition of the above work jurisdictional claims, 
it is understood that the assignment of work and the settle- 
ment of jurisdictional disputes with other Building Trades 
organizations shall be adjusted in accordance with the 
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procedure established by the National Joint Board or any 
successor agency of the Building Trades Department. 

There shall be no work stoppage because of jurisdictional 
disputes. 


ARTICLE III 
Scope of Agreement 


All wages and working conditions hereunder shall be 
effective on all plumbing and pipe fitting work performed 
by the Employer or by any person, firm or corporation 
owned or financially controlled by the Employer, in all 
places in the United States. 


ARTICLE IV 
Union Security 


All journeymen and apprentices hereunder, members 
of the Union now in the employ of the Employer shall 
remain members in good standing in the Union during the 
term of this Agreement. All'journeymen and apprentices 
covered by this Agreement, hereinafter employed by the 
Employer, shall become members of the Union on the 
earliest date provided by applicable Federal Law after 
their employment, or the date of the contract, whichever 
is later and shall remain members of the Union in good 
standing during the term of this contract. (This clause 
shall be effective only in those States permitting union 
security.) 

In interpreting good standing, an Employer shall not 
discharge any Employee for non-membership in the Union. 
(a) If he has reasonable grounds for believing that such 
membership was not available to the Employee on the same 
terms and conditions generally applicable to other members, 
or (b) that the Employer has reasonable grounds for believ- 
ing that membership was denied or terminated for reasons 
other than the failure of the Employee to tender the peri- 
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odic dues and initiation fee uniformly required as a condi- 
tion of acquiring or retaining membership. 

Either party to this agreement shall have the right to 
re-open negotiations pertaining to union security when the 
federal laws applicable thereto have been changed by giving 
the other party 30 days’ written notice. 


ARTICLE V 
Hiring of Men 


In hiring men, the Employer shall be the sole judge of 
the number of men required. The initial request for the 
furnishing of journeymen shall be made to the Local 
Union within whose jurisdiction the work is being per- 
formed. The Local Union shall refer applicants for em- 
ployment according to the following minimum standards: 

1. The selection of applicants for referral to jobs shall 
be on a non-discriminatory basis and shall not be based 
on or in any way affected by union membership, by-laws, 
rules, regulations, constitutional provisions, or any other 
aspect or obligation of union membership, policy, or re- 
quirements. 

2. The contractor shall retain the right to reject any ap- 
plicant referred by the union. 

3. The Union shall post in places where notices to em- 
ployees and applicants for employment are customarily 
posted, all provisions relating to the function of its hiring 
arrangements, including the provisions herein set forth. 
The Employer shall similarly post in places where notices 
to employees and applicants for employment are custom- 
arily posted, all provisons relating to the function and 
operation of the hiring arrangement including these pro- 
visions. 

In addition to the foregoing minimum standards the Local 
Union agrees to refer all applicants for employment ac- 
cording to the standards or criteria uniformly applied to 
all applicants in the Local Agreement. The contractor and 
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the union agree to be bound by all decisions of the Examin- 
ing or Appeal Board established under the hiring proce- 
dure of the Local Agreement. 

The contractor agrees to be bound by the hiring proce- 
dure in the Local Agreement, not inconsistent with the 
terms of this agreement, provided that any hiring provi- 
sions or practices prevailing on a non-exclusive basis in 
the local agreement shall apply even though inconsistent 
herewith, and provided further than such non-exclusive 
hiring provisions or practices in the local agreement shall 
not be a violation of either state or federal law. 

All questions as to the territorial jurisdiction of a Local 
Union or on “open territory” shall be decided by the United 
Association. 

The Union agrees to furnish at all times to the em- 
ployers duly qualified journeymen and apprentices in suffici- 
ent number as may be necessary to properly execute work 
contracted for by the Employer in the manner and under 
the conditions specified in this agreement. 

In the event the Local Union is unable to supply sufficient 
qualified and competent journeymen, the Employer may 
request the United Association to furnish such additional 
employees as it requires, and the United Association agrees 
to notify its Local Unions of the availability of work and 
request the Local Unions to refer journeymen to the Em- 
ployer according to the minimum standards set forth in 
paragraph 13 hereof. 

If upon request the Local Union or the United Asso- 
ciation is unable to supply journeymen with special skills, 
the Employer may secure journeymen from out of town 
labor market areas. Journeymen with special skills shall 
perform any work coming within the coverage of this 
agreement. 

In the event of any conflict: between the standards and 
provisions of the Local Agreement and this agreement, the 
provisions and standards set forth in this agreement will 
prevail. 
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ARTICLE VI 


Minimum Wages and Local Agreement Conditions 
Journeymen 

The minimum scale of wage in the United States shall 
be $2.90 per hour for journeymen and $3.15 per hour for 
foremen, except where the Employer has a contract for 
work in a territory where a Local Union of the United 
Association has negotiated an established wage rate higher 
than the minimum, the higher wage rate shall be paid. 

The Employer agrees that wherever the Local Union’s 
collective bargaining agreement provides for a higher 
straight time hourly rate or a higher overtime rate, or 
lower hourly workday or workweek, or for paid holidays 
or vacations, or premium pay for work on a National or 
State Holiday, the Local Agreement shall prevail. 

All other provisions of a Local Agreement dealing with 
the terms and conditions of employment shall be subordi- 
nate to this contract. 

Any provision of a Local collective bargaining agreement 
contrary to, or in conflict with, this contract, or contrary 
to the intent and meaning of this contract, shall be a viola- 
tion of this agreement. 

The Employer shall make payments only into the fol- 
lowing four fringe benefit funds legally negotiated and 
established by a local collective bargaining agreement: 

. Health and Welfare Fund 

2. Pension Fund 

3. Vacation Fund 

4. Apprenticeship or Journeyman Training Funds, 


where the Employer participates in, or becomes a 
party to, the negotiations and becomes a party to 

the Local Union Agreement. 
Where the Local Union Agreement provides for the pay- 
ment of fringe benefits in a lump sum payment, the Em- 
ployer shall not be compelled to pay the lump sum payment, 
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but shall only pay pro rata the hourly rate agreed upon 
by the Local Union Agreement to be paid: 
1. Health and Welfare Fund 
2. Pension Fund 
3. Vacation Fund 
4. Apprenticeship or Journeyman Training Funds, 
where the Employer participates in, or becomes a 
party to, the negotiations and becomes a party to 
the Local Union Agreement. 

Apprentices. The Apprentice wage rates shall be the 
wage provided in the local agreement in the territory of 
the Local Union having jurisdiction. 

The responsibility for selecting and employing the re- 
quired number of apprentices and the administration of 
the local apprentice system shall be governed by the terms 
and procedure provided in the local agreement of the Local 
Union having territorial jurisdiction where the job is per- 
formed. 


ARTICLE VII 
Educational Trust Fund 


The Employer and the Union do hereby agree to set up 
and establish an Educational Trust Fund for the training 
of apprentices and journeymen. Except where the Em- 
ployer pays into a Local Fund, as provided for in Para- 
graph 24 of this Article, the Employer agree to pay and 
contribute to such Educational Trust Fund the sum of Two 
and One-Half Cents (214¢) per hour for each hour of work 
performed on and after date of signing for all journeymen 
and their apprentices in the employ of the Employer. Pay- 
ment of said Two and One-Half Cents (214¢) per hour to 
the Educational Trust Fund shall be in accordance with the 
terms of the Trust Indenture Agreement referred to below. 

The Educational Trust Fund shall be controlled and ad- 
ministered by a Board of Trustees composed of an equal 
number of Employer and Union representatives. The Em- 
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ployer and the Union will execute a Trust Indenture Agree- 
ment carrying out the purposes of this agreement. 

Where a National signed Contractor is a member of the 
Local Contractors Association, and participates in the ne- 
gotiations for a Local Agreement that provides for Appren- 
tice and Journeyman Educational contributions equal to, or 
exceeding that required by the National Construction 
Agreement, only in this case will the National signed Con- 
tractor pay into the respective local apprentice and jour- 
neyman educational training fund, and will not be subject 
to any payment into the National Educational Trust Fund, 
providing the Local Fund payments are equal to or more 
than the payments set out in Paragraph 28 of this agree- 
ment. 

In case the payments to the Local Apprentice and Jour- 
neyman Educational Training Fund are less than the 
amount set out in Paragraph 28 of this Agreement the dif- 
ference will then be paid (by the Contractor signatory to 


the National Construction Agreement and a respective 
Local Agreement) into the National Educational Trust 
Fund. 


ARTICLE VIII 
Hours of Work, Overtime, and Shifts 


Hours of Work. Eight (8) hours shall constitute a day’s 
work beginning at 8:00 a.m. and ending at 5:00 p.m. unless 
otherwise provided by mutual agreement. The day shift 
work week shall be forty (40) hours beginning Monday at 
8:00 a.m. and ending Friday at 5:00 p.m. The work week 
for the second shift and third shift shall be established in 
paragraph 34 hereof. 

Overtive. Overtime wage rates shall be paid for at time 
and one-half the regular rate, unless a higher overtime 
rate is provided for in the legally negotiated and estab- 
lished local collective bargaining agreement in the area in 
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which the work is being performed, in which case the higher 
rate shall be paid. 

Shifts. Shift work may be performed at the option of 
the Employer. However, when shift work is performed it 
must continue for a period of not less than five consecutive 
work days. The day shift shall work a regular eight hour 
shift as outlined in Paragraph 32 of the Article above. 
Employees working the second and third shifts shall receive 
pay for actual hours worked. The hourly rate for men on 
the second and third shifts shall be fifteen per cent (15%) 
over and above the basic hourly rate. 


ARTICLE IX 
Reporting Pay 


Any employee after being hired and reporting for work 
at the regular starting time and for whom no work is pro- 
vided, shall receive pay for two (2) hours at the regular 
rate of wage, unless he has been notified before leaving his 
home not to report and any employee who reports for work 
and for whom work is provided shall receive not less than 
four (4) hours’ pay, and if more than four (4) hours are 
worked in any one day, he shall receive not less than a full 
day’s pay. However, the exceptions shall be when weather 
or strike conditions make it impossible to put such an em- 
ployee to work or where stoppage of work is occasioned 
thereby, or when an employee leaves work on his own 
accord. 


ARTICLE X 


Travel Time & Transportation Expense 


Travel at the Direction of the Employer from one Local 
Union's Jurisdiction to another. 

When an employee is directed by the Employer to travel 
to a job away from home to an out-of-town job, or 
from one out-of-town job to another and such move requires 
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the individual to change his residence, the Employer shall 
pay transportation expense, such as railroad fare, plus 
pullman fare if travel by night is required, meals and sub- 
sistence and travel time based on the straight time hourly 
rate at the location of the new job not to exceed (8) hours 
in any one calendar day. 

It is agreed that the intent of this paragraph is to ex- 
press the obligation of the Employer to transport the man 
to jobs outside of the jurisdiction of the local union in 
which he has been working when he is directed by the 
Employer to so move. It does not apply to men who travel 
to any job on their own volition without the Employer’s 
order or direction, nor to men supplied to the Employer 
under the provisions of Article V, unless special provisions 
are made for extraordinary situations. 

Daily Travel. 

The payment of travel or subsistence expense on any job 
performed under the terms of this agreement shall be first 
established and approved by the United Association. 


ARTICLE XI 
Pay Day 


Pay day shall be once each week, or as provided for in 
Local Agreements. Employees are to be paid before the 
end of their regular shift. When employees are laid off or 
discharged, they shall be paid wages due to them at the 
time of lay-off or discharge. 


ARTICLE XII 
Union Representation and Access to Jobs 


Authorized representatives of the Unions shall have 
access to jobs where employees covered by this agreement 
are employed, providing they do not unnecessarily inter- 
fere with the employees or cause them to neglect their 
work, and further provided such Union representative com- 
plies with customer rules. 
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A steward shall be a working journeyman appointed by 
the Business Manager or Business Agent of the Local 
Union who shall, in addition to his work as a journeyman, 
be permitted to perform during working hours such of his 
union duties as cannot be performed at other times, (it 
being understood and agreed that the steward’s duties shall 
not include any matters relating to referral, hiring and 
termination.) The Union agrees that such duties shall be 
performed as expeditiously as possible and the Employer 
agrees to allow the Steward a reasonable amount of time 
for the performance of such duties. 


ARTICLE XIII 
Supervision 
The selection and appointment of general foremen and/or 
foremen is solely the responsibility of the Employer in 
keeping with this agreement. 
ARTICLE XIV 
Welding Tests 
Whenever a welding test is required by the Employer it 
is agreed that the employee while taking such test shall be 
in the employ of the Employer. 
ARTICLE XV 
Subcontractors 
The Employer agrees not to sublet or contract out any 
work covered herein unless the contractor to whom the 
work is sublet is in agreement either with the Union or any 
of its Local Unions. 


ARTICLE XVI 
Fabrication 
The parties agree that this article is a material and sub- 
stantial part of this agreement, establishing terms of em- 


ployment. 
Piping 2 inches in diameter and under shall be fabricated 
on the job site; piping over 2 inches in diameter at the 
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option of the Employer may be fabricated on the job site 
or in a shop. Unless a part of a dimensioned welded pipe 
formation, the butt welding of all mill run lengths, regard- 
less of size, shall be done on the job site. 

All piping for comfort heating and air conditioning will 
be fabricated at the job site. This includes boiler plants 
used only for generating steam for comfort heating 
systems. 

Piping requiring heat or other special treatment or the 
use of special tools and equipment may be fabricated on 
the job site or in the shop. 

All bends over 2 inches in diameter may be fabricated on 
the job site or in the shop. 

Where the word “shop” is used in this section it shall 
be defined as a pipe fabricating shop under agreement with 
the United Association or one of its Local Unions. 

The United Association and its affiliated Local Unions 
reserve the right to refuse to handle, erect or install fabri- 
cated piping, as above set forth, sent to the job that has 
not been fabricated by Building Trades Journeymen and 
Apprentices employed by an employer under an agreement 
with the United Association or its affiliated local unions and 
receiving the prevailing building-construction wage rate 
in effect wherever the pipe fabricating shop is located. 


ARTICLE XVII 
Grievance Procedure and Cancellation 


There shall be established a National Arbitration Board 
consisting of three representatives appointed by the United 
Association, and three representatives appointed by the 
National Constructors Association. Hither party shall have 
the right to appoint alternates for its representatives. 
Within 30 days after the signing and execution of this 
agreement, the National Constructors Association and the 
United Association shall notify each organization of their 
respective appointments to the Arbitration Board. The 
Board shall elect a chairman and a secretary from its mem- 
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bers and shall appoint a neutral person who shall not be 
a member of the Board and who shall serve as permanent 
impartial arbitrator during the life of this Agreement, or 
until his successor is named by the Board. 

This National Arbitration Board shall stand during the 
life of this Agreement. All disputes and controversies as 
to the meaning or interpretation of any provision of this 
agreement shall be treated as a grievance and disposed of 
in accordance with the following steps: 

1. Any such grievance shall be first adjusted between 
representatives of the local union and the contractor, and, 
if not settled— 

2. Between the International representative of the 
United Association and the contractor or contractors in- 
volved, and if not settled— 

3. Then the grievance shall be submitted for arbitration 
in the following manner: A request for arbitration shall be 
in writing and shall be filed with the member of the arbi- 
tration board designated as Chairman. A copy of such 
written request shall be properly served by the Board on 
both parties to this agreement, together with the contractor 
or contractors involved. Such request for arbitration shall 
contain a statement of the grievance or matter to be arbi- 
trated, and the Board shall set the matter for arbitration 
hearing in Washington, D. C., or such other place as the 
Board may determine, not later than seven days after 
request for arbitration has been filed with it. Notice of 
time and date of such hearing shall be given to the Union 
and to the contractor or contractors involved to appear 
and be heard. 

If the National Arbitration Board is unable to reach a 
decision within six days after the hearing or the Board 
decides it is deadlocked, then within a period of not more 
than seven days thereafter, the impartial arbitrator shall 
hear and decide the matter. The decision of the impartial 
arbitrator shall be final and binding on all parties. 

The expense of the National Arbitration Board and of 
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the impartial arbitrator if required, shall be borne equally 
by the disputing parties. 

Either party to this agreement may, in the event of the 
failure of the other party to comply with the arbitration 
award issued pursuant hereto, within thirty days cancel 
this agreement insofar as it relates to the party to the dis- 
pute who has failed to comply with the award on 48 hours 
written notice to that party. It is understood and agreed 
that there shall be no suspension of work or strike or lock- 
out until the grievance and arbitration procedure has been 
exhausted. 

It shall not be a violation of this agreement or of the 
no-strike clause if members of the United Association 
refuse to cross a picket line established in accordance with 
the rules of the Building and Construction Trades Depart- 
ment. 

Nothing contained in this Article shall apply to any 
controversy or dispute arising out of the notice of change, 
modification or termination of this Agreement and Article 
XVIII hereof. 


ARTICLE XVIII 
Duration and Termination 


This Agreement as amended shall be in full force and 
effect from date of execution to June 30, 1959, and from 
year to year thereafter, unless notice of termination or 
modification is given in writing by either party to the other 
party, sixty (60) days prior to each anniversary date of 
June 30. 

Signed and subscribed to this 1st day of July, 1958. 

National Constructors Association 

By C. Z. Wurrte, President 

United Association of Journeymen and 
Apprentices of the Plumbing and 
Pipe Fitting Industry of the United 
States and Canada 

By Perer T. ScHormann, General President 
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Nationa Constructors ASSOCIATION 
50 East 41st Street 
New York 17, New York 
July 1, 1958 


The regular members of the National Constructors Asso- 
ciation on whose behalf this Agreement was negotiated are: 


Bechtel Corporation 
Blaw-Knox Company, Chemical Plants Division 
C. F. Braun & Co. 
Chemical Construction Corporation 
Day & Zimmermann, Inc. 
The H. K. Ferguson Company 
The Fluor Corporation Ltd. 
Ford, Bacon & Davis Construction Corporation 
Foster Wheeler Corporation 
Girdler Construction Division, Chemetron Corporation 
Graver Construction Company, Inc. 
Hydrocarbon Research, Inc. 
Kaiser Engineers, Division of Henry J. Kaiser Company 
The M. W. Kellogg Company 
Koppers Company, Inc., Engineering and Construction 
Division 
The Lummus Company 
Arthur G. McKee & Company 
J. F. Pritchard & Company 
Procon Incorporated 
The Rust Engineering Company 
Sanderson & Porter 
Stone & Webster Engineering Corporation 
United Engineers and Constructors, Inc. 
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NATIONAL LABOR RELATIONS BOARD 
Case No. 9-CA-1709, 10, 84, 85, 86, 87, 88, 92, 93. 
G. C. Official Exhibit No. 3. 
Disposition 
Identified 


In the matter of Det. Assn. of Plumbing Contractors. 
Date, 1/5/59. Witness Mr. Pisarski. Reporter J. Seeley. 
No. Pages 19. 


AGREEMENT 
Between 
Derrorr Association or PLumprne ConTRACTORS 

and 

MecHanicaL Contracror’s ASSOCIATION 
and 

JOURNEYMEN PiumBers Locat No. 98 
and 

Prreritrers Loca No. 636 
of Detroit, Michigan 
e 
Dated: July 1, 1958 


AGREEMENT 


THIS AGREEMENT, made this 1st day of July, 1958, 
by and between DETROIT ASSOCIATION OF PLUMB- 
ING CONTRACTORS and MECHANICAL CONTRAC- 
TORS’ ASSOCIATION OF DETROIT, hereinafter called 
“Associations” or “Association”, representing their in- 
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dividual members, hereinafter referred to as “Employer” 
or “Employers”, and JOURNEYMEN PLUMBERS LO- 
CAL NO. 98 and PIPEFITTERS LOCAL NO. 636 of 
Detroit, Michigan, hereinafter called “Unions” or “Union”. 


WITNESSETH: 


The Associations are composed of members engaged in 
the Plumbing, Heating and Pipe Fitting Industry, having 
Employees under the jurisdiction of Local Unions No. 98 
and No. 636. The Unions are composed of Journeymen and 
Apprentices, Members of Local Unions No. 98 and 636 of 
the United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United 
States and Canada, A.F.L.-C.L0. 


ARTICLE I 


a condition of employment, shall remain members in good 
the Unions at the time of the signing of this Agreement, as 
a condiation of employment, shall remain members in good 
standing of the appropriate Union for the duration of this 
Agreement. All other Employees of Employers may apply 
for membership in the appropriate Union on or after the 
thirtieth (30th) day following the beginning of their em- 
ployment or the date of the signing of this Contract, which- 
ever is the later. 

(b) The Employers shall have the right to the manning 
and/or demanning of all jobs. 

(ec) The Unions reserve the right to place or appoint a 
working steward on all jobs. 

(d) Eight (8) hours shall constitute a day’s work from 
8:00 A.M. to 4:30 P.M. with a thirty (30) minute lunch 
period. A week is not to exceed forty (40) hours, this shall 
be taken to mean from Monday to Friday, inclusive. 

(e) Employees shall start working on all jobs at a point 
within the jurisdiction of Local Unions No. 98 and No. 636 
at 8:00 A.M. and stop work at 4:30 P.M. In the event of a 
Journeyman being hired, or an Employee authorized to 
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report to work, he shall receive at least one-half (14) day’s 
pay, except when work is held up due to weather conditions, 
then he or they shall be allowed and paid two (2) hours 
show-up time. 


ARTICLE II 


(a) Subject to modification, as hereinafter provided, the 
rate of wages for Journeymen during the period of this 
Agreement shall be Three Dollars and Seventy-Three and 
One-Half Cents ($3.7314) per hour. Wages of Apprentices 
shall be set by the Joint Apprenticeship Committee. 

(b) Employees are to receive their pay by check or cash 
each week at a regular time and place for such payment. 
Whenever the regular payday comes on a holiday, Em- 
ployees will be paid the day preceding such holiday. 

(ec) Double time shall be paid for Saturdays, Sundays 
and the following holidays: New Year’s Day; Memorial 
Day; Fourth of July; Labor Day; Thanksgiving Day; 
Christmas Day and all of any other time worked not cov- 
ered by the regular hours as set forth in Article I. 

(ad) No Employer or Employee covered by this Agree- 
ment shall agree to accept or give a bonus at any time, or 
compensate an Employee for work done or to be done, 
except as provided for in this Agreement. 

(e) Travel-expense shall be paid by the Employer to his 
Employees computed on a zone basis as hereinafter de- 
scribed. 

The area enclosed by a circle, using the Detroit City Hall 
as a center and Woodward and Eight Mile Road as the 
outer circumference point (known as Zone 1) shall be a 
no-travel expense zone. Again, using the Detroit City Hall 
as the center or focal point, circles shall be drawn every 
four (4) miles from the Woodward-Kight Mile Road point. 
The traveling expense per day in the various zones shall 
be as follows: 


Zone 1—No Travel Expense 
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Zone 2—Sixty Cents (.60c) 

Zone 3—One Dollar and Twenty Cents ($1.20) 

Zone 4—One Dollar and Seventy Cents ($1.70) 

Zone 5—Two Dollars and Twenty Cents ($2.20) 

Each added zone, an additional Fifty Cents (.50c¢) per 
zone. 


(f) On contracts of jobs outside the geographic jurisdic- 
tion of the Unions, where local conditions permit, one 
Employee from the Detroit area may be employed and 
remain on the job until completion of his part of the work. 
This Employee shall receive pay for all regular hours 
consumed in traveling together with transportation and 
expenses incidental thereto, and all his personal living ex- 
penses shall be paid to him while on that job. Employee 
travel pay and transportation expenses shall be paid only 
once each way from such work, unless special trips are 
authorized by the Employer. 

Expenses in excess of one man working outside the geo- 
graphic jurisdiction of the Unions, shall be optional with 
the Employer. 

(g) The Employer will furnish all tools necessary to 
complete the work. Every precaution will be taken by the 
Employees against loss or misuse of tools. 

(h) Employees shall not bargain or contract work for a 
lump sum. 


ARTICLE III 


(a) It is mutually agreed that when a Journeyman or 
Apprentice has worked for a member or members of the 
Associations or a Contributing Employer to the Vacation 
Fund for a minimum of one thousand five hundred (1,500) 
hours in a calendar year, he shall be entitled to one (1) 
week (forty (40) hours) paid vacation during the follow- 
ing calendar year at the regular hourly rate of pay for a 
Journeyman or Apprentice (whichever he may be) as set 
forth in Paragraph (a), Article II of this Agreement. 
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Beginning January 1, 1957, any Journeyman or Appren- 
tice who has a minimum credit of not less than 7,500 work- 
ing hours over any five (5) calendar year period showing 
that he has worked for a member or members of the Asso- 
ciations or a Contributing Employer to the Vacation Fund, 
provided, however, that he has a credit of not less than 
1,500 working hours during the calendar year prior to the 
then designated vacation period, shall be entitled to a two- 
weeks (eighty (80) hours) paid vacation during the calen- 
dar year, at the regular rate of pay for a Journeyman or 
Apprentice (whichever the case may be) as set forth in 
Paragraph (a), Article II of this Agreement. The purpose 
of this vacation is to provide relaxation and rest for the 
Journeymen and Apprentices, and such Journeymen or Ap- 
prentices are not to enter employment during their vaca- 
tion period. 

(b) For Employees taking their allotted time off for 
vacation, a one (1) week vacation shall consist of seven 
(7) consecutive days, a two (2) week vacation of fourteen 
(14) consecutive days or two (2) periods of seven (7) 
consecutive days each. Vacation pay shall be payable on 
the day previous to the start of their vacation. 

(ce) To receive vacation pay Journeymen and Appren- 
tices must be employed by or available for employment by 
a member of the Associations or a Contributing Employer 
to the Vacation Fund. 

(d) Each Employee eligible for a vacation shall indicate 
as early in the year as possible his choice of vacation period 
or periods. 

(e) Vacations will be scheduled at such times during the 
calendar year as are most suitable to both the wishes of the 
Employee and the efficient operation of the Employer’s 
business. 

(£) The final right to allotment of a vacation period or 
periods is reserved by the Employer in order to insure the 
orderly operation of the industry. 
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(g) To insure payment of this vacation plan, an Em- 
ployee’s Vacation Fund shall be established. A committee 
consisting of members from each Association shall be set up 
to properly administer the providing and distributing of 
such funds. The Trust Agreement dated April 1, 1952 
establishing the Vacation and Holiday Trust Fund is 
hereby incorporated by reference and made a part of this 
Agreement. 

(h) Rules and regulations governing the allocating and 
controlling of vacation allowances may be worked out by a 
Committee composed of two (2) members from each Asso- 
ciation who are members of the Committee appointed by 
the Associations mentioned in Paragraph (g) above with 
the addition of two (2) members from each of the Unions. 


ARTICLE IV 


(a) Any Journeyman or Apprentice if he be on the pay- 
roll of an Employer or a Contributing Employer will re- 
ceive from said Employer or Contributing Employer eight 


(8) hours’ pay at the hourly rate on the following holidays: 
New Year’s Day; Memorial Day; Fourth of July; Labor 
Day; Thanksgiving Day; Christmas Day or days celebrated 
as such. 

(b) Any hours worked on the above holidays shall be 
paid for at double time in addition to the compensation 
scheduled above. 


ARTICLE V 


(a) In addition to all other compensation required by the 
terms of this Agreement, the Employer agrees to pay to the 
Plumbers (Local No. 98) and Pipefitters (Local No. 636) 
Pension Fund, for each Employee covered by this Agree- 
ment, the sum of seven and one-half (.075) cents for all 
hours worked, for the purpose of providing pension bene- 
fits for the Employees. These contributions shall be de- 
posited each month, or at such other regular intervals as 
may be determined by the Trustees of the Plumbers (Local 
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No. 98) and Pipefitters (Local No. 636) Pension Fund, to 
such depository as may be designated by the said Trustees. 

(b) The Trust Agreement, effective July 1, 1956, estab- 
lishing the Plumbers (Local No. 98) and Pipefitters (Local 
No. 636) Pension Fund, is hereby made a part of this 
Agreement by reference. 

(c) The Pension Fund shall continue to be administered 
by a board of eight (8) trustees, two of whom shall be 
appointed by each Association and two of whom shall be 
appointed by each Union. The trustees shall have the au- 
thority to determine the method and manner of the collec- 
tion of the Employer contributions, to determine the rules 
of eligibility for pension benefits, to determine which Em- 
ployees are eligible under the rules, and shall have all other 
powers granted to them by the Agreement and Declaration 
of Trust of Plumbers (Local No. 98) and Pipefitters (Local 
No. 636) Pension Fund. 

(d) The assets of the Pension Fund shall be used only 
for pension purposes and necessary expenses in the opera- 
tion of the Pension Fund and shall not revert to the Em- 
ployees individually or to the Employers individually or the 
Associations or the Unions. The Pension Fund shall be 
audited not less frequently than annually by a Certified 
Public Accountant to be selected by the Trustees. 


ARTICLE VI 


(a) Employers agree to contribute one and one-half 
(.0114) cents for each hour worked by each Employee cov- 
ered by this Agreement to the Plumbing and Heating 
Industry Fund. 

(b) This Fund shall be administered by the Associations 
for activities designed to promote and improve the in- 
dustry, and the Agreement and Declaration of Trust, dated 
July 1, 1956 under which the Plumbing and Heating In- 
dustry Fund has been created, is incorporated into this 
Agreement by reference. 
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(c) Recommendations and suggestions for the operation 
of this Fund shall be referred to the Industrial Relations 
Committee for its consideration and comment before for- 
warding to the Trustees. 


ARTICLE VII 


(a) All pipe cut, threaded or fabricated by any mode or 
method in the shops of Employers, or on the job shall be 
the work coming under the jurisdiction of the Unions (or 
their affiliates receiving the building construction wage 
rate). All pipe 2” and under and all hanger rods are to be 
cut, threaded and installed by Employees on the job. 

(b) All work undertaken by Employers coming within 
the “50 ARTICLES OF JURISDICTION OF THE UA”, 
shall be recognized as being within the jurisdiction of the 
Unions. 


ARTICLE VIII 


(a) Employers agree to come under the Michigan Em- 


ployment Security Act by either having four (4) or more 
Employees, or by making application to the Michigan 
Employment Security Commission for coverage by the 
Elective Section of the Act. 


ARTICLE IX 


(a) Employers agree to contribute seven and one-half 
(.0714) cents for all hours worked by an Employee to an 
Insurance Fund to purchase equalized and standardized 
Group Insurance for Employees. 

(b) The Associations and the Unions further agree that 
the Insurance Fund shall be administered by a Committee 
of two (2) members appointed by each Association and two 
(2) members appointed by each Union. 


ARTICLE X 


(a) It shall be the duty of the Joint Insurance Commit- 
tee mentioned in Article IX, Paragraph (b), to keep a 
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record of unemployment within the industry and whenever 
this Committee reports ten percent (10%) or more of the 
members of the Unions are unemployed, the Joint Labor 
Conference Committee will meet to determine the advis- 
ability of limiting the number of weekly hours to be worked 
during the period of such employment. 

(b) Upon the Joint Labor Committee agreeing to change 
and notifying all parties to this Agreement in writing, of 
its action, its decision shall be final and binding upon all 
parties concerned. 


ARTICLE XI 


A Joint Apprenticeship Committee consisting of three 
(3) representatives of each Association and each Union 
shall establish rules and regulations for the selecting and 
training of apprentices in the industry. 


ARTICLE XII 


(a) A Committee consisting of two (2) members from 
each Association and each Union shall be named and act 
as an Industrial Relations Committee of the Plumbing and 
Pipe Fitting Industry of Detroit. This Committee shall 
call its membership to meet once every month. The purpose 
of the Committee meeting shall be to take under advisement 
and study any conditions of this Agreement requiring in- 
terpretation or clarification, review complaints arising 
through any violation or breach of this Agreement, and 
any other question or suggestion that may prove beneficial 
to the Industry as a whole. In the event that this Commit- 
tee finds it necessary to call a meeting of the Labor Confer- 
ence Committee of-the-whole it shall prepare and present, 
in writing, its recommendations together with an agenda of 
the meeting. Any meeting so called shall be held within ten 
(10) days. 

(b) All questions, complaints, suggestions or other mat- 
ters submitted to this Industrial Relations Committee shall 
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first be submitted to the Secretaries of the Associations and 
the Managers of the Unions affected, separately or jointly. 
The Secretaries and Managers shall review all such ques- 
tions, complaints, suggestions and matters submitted, and 
upon their not being able to satisfactorily dispose of same, 
they shall properly prepare and present the facts covering 
the questions, complaints, or suggestions to the Committee 
for its disposal. 


ARTICLE XIII 


It is mutually agreed to file jointly a consent election 
petition under Section 9 of the National Labor Relations 
Act for a representation election. 


ARTICLE XIV 


(a) A joint Labor Conference Committee shall be estab- 
lished consisting of five (5) members selected by each Asso- 
ciation and five (5) members selected by each Union. All 
questions pertaining to wages, working conditions, or any 
grievances which may arise in the relations of the Parties 
to this Agreement shall be referred to the Joint Labor 
Conference Committee. The Committee shall endeavor to 
settle all questions by common consent, but in no case may 
any question be decided by the affirmative vote of fewer 
than fifteen (15) of the twenty (20) members. In the event 
the Joint Labor Conference Committee is unable to arrive 
at a satisfactory settlement of the differences or grievances, 
the Parties to this Agreement shall submit such differences 
or grievances to an Arbitration Committee composed of 
eight (8) members, two (2) of whom shall be selected by 
each Association and two (2) by each of the Unions. 

(b) The Joint Labor Conference Committee shall act for 
the period of this Agreement and shall meet at least four 
(4) times a year, to review conditions, to adjust differences, 
if any, and to take such steps as may be, in their opinion, 
desirable for the furtherance of the mutual interests of the 
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Parties to this Agreement. The Joint Labor Conference 
Committee shall not, however, have power to make any 
changes in any of the express terms of this Agreement. 
When deemed necessary, any Association or Union may 
call a meeting of the Joint Labor Conference Committee 
by notifying the other Associations and Unions, at least 
five (5) days in advance. 

(c) In the event, the Arbitration Committee is unable to 
adjust the matter in dispute, the same may then be referred 
to One Arbitrator or the Industrial Relations Committee 
for the Plumbing and Pipe Fitting Industry, whichever is 
selected by members of the Arbitration Committee. The 
decision of the Arbitrator shall be final and binding on all 
parties to this Agreement. 

(d) The Parties believe that this Agreement is not in 
any part contrary to the provisions of any State or Federal 
Law. In the event, it should be later found that a clause, 
sentence or paragraph of this Agreement is in derogation 
of the provision of any State or Federal Law, that portion 
of the Agreement shall give way to the provisions of such 
Law, and if necessary to revise such clause, sentence or 
paragraph, the Associations and Unions will meet to~ 
negotiate same, but all provisions of the Agreement, not so 
in derogation shall continue in full force and effect without 
change, until the termination of the Agreement. 

(e) It is understood that the Associations are acting 
only as agents in the negotiations of this Agreement, and 
that it is the agent only for those individuals, partnerships 
and corporations who have authorized it to act, and in no 
event shall it be bound as principal, or be held liable in any 
manner for any breach of this Agreement by any of the 
Employers for whom it is acting, or any Employees of such 
Employer. It is further agreed and understood that the 
liabilities of the Employers who have authorized the nego- 
tiations and execution of this Agreement shall be several 
and not joint. 
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(f) It is further agreed and understood, that the liabili- 
ties of the Unions who have authorized negotiation and 
execution of this Agreement shall be several and not joint. 

(g) It is understood and agreed by all Parties that no 
part of this Agreement shall be written separately and/or 
distributed mong the several Parties to this Agreement 
unless mutual permission is given prior to doing so. 

(h) The provisions of Appendix A and Appendix B at- 
tached hereto are made a part hereof with the express 
understanding that said provisions are limited exceptions 
to the provisions in the basic Agreement and shall govern 
only where in conflict with the basic Agreement, which shall 
apply in all other instances. 


ARTICLE XV 


(a) Subject to the reopening provision hereinafter set 
forth, this Agreement is for the period of July 1, 1958 to 
May 31, 1960, and it is mutually agreed that unless one of 
the Associations or Unions shall serve on the other Associa- 
tions and Unions, not more than ninety (90) days nor less 
than sixty (60) days prior to its expiration date, written 
notice of termination or change desired in its terms, this 
Agreement shall continue in effect from year to year, with 
the right reserved for any Association or Union to serve 
on the other Associations or Unions, not more than ninety 
(90) days nor less than sixty (60) days prior to its yearly 
expiration date, written notice of termination or any change 
desired. Notice of a request for a change in the Agreement 
shall state what change is desired. 

(b) Subsequent to May 1, 1959, the provisions of this 
Agreement relating to wage rates, pension contributions 
and overtime rate may be reopened for negotiation upon 
thirty (30) days written notice by either of the Unions or 
the Associations. In the event the Agreement is so re- 
opened, neither of the Unions or the Associations, party 
hereto, shall be limited in its action in support of its 
economic position. 
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ACCEPTED BY REPRESENTATIVES OF: 
PIPEFITTERS’ LOCAL NO. 636 
William Kelly Chas. W. Mowat 


DETROIT ASSOCIATION OF PLUMBING 
CONTRACTORS 
R. Lester Spitzley Edward F. Glanz 


PLUMBERS’ LOCAL NO. 98 
Jack Johnson William Haxton 


MECHANICAL CONTRACTORS’ ASSOCIATION 
OF DETROIT 
John P. Molloy R. A. Carter 


APPENDIX A 


The following provisions apply only to journeymen and 
apprentice plumbers working within the jurisdiction of 
Local 98 in new residential construction up to and including 
two-family units: 

1. Transportation Allowance 

(a) On jobs where tools are not stored or available on 
the premises, employees furnishing their own transporta- 
tion and/or carrying tools shall receive a transportation 
allowance of Two Dollars and Seventy-Five Cents ($2.75) 
per day which is in lieu of any transportation allowance 
provided in Article II, paragraph (e) of the basic Agree- 
ment. Tools carried shall not exceed Three Hundred (300) 
pounds. Employees receiving such transportation allow- 
ance shall work regular hours on the job from 8:00 A.M. to 
4:30 P.M. with a thirty (30) minute lunch period. 

(b) Employees who report to the Employer’s place of 
business for transportation shall report and be ready for 
work at 8:00 A.M. and return to the shop at 4:30 P.M. Such 
employees shall receive no transportation allowance, 

(c) Where tools are stored or available on the job, em- 
ployees shall work the regular hours and be paid travel ex- 
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pense computed on a zone basis as provided in Article II, 
paragraph (e) of the basic Agreement. 

2. Stewards 

(a) The Union may appoint a working steward who shall 
be allowed a reasonable amount of time during working 
hours to perform, as expeditiously as possible, such of his 
union duties as cannot be performed at other times. If 
it becomes necessary for the steward to leave his job in the 
performance of his union duties, he shall notify his em- 
ployer and state the reasons therefor. The steward shall 
refrain from taking action on any complaint, grievance or 
alleged violation of the Agreement until it has been dis- 
cussed with the Employer or his representative. 

NOTE: The foregoing provisions are limited exceptions 
to the provisions in the basic Agreement and shall govern 
only where in conflict with the basic Agreement which shal] 
apply in all other instances. 


APPENDIX B 


The following provisions apply only to journeymen and 
apprentice plumbers performing work within the jurisdic- 
tion of Local 98 in repair shops. 

1. Hours of Work 

(a) At the discretion of the Employer the hours of work 
may be 8:00 A.M. to 4:30 P.M., or 8:30 A.M. to 5:00 P.M. 
Monday through Friday with a thirty (30) minute lunch 
period, and 8:00 A.M. to 12:00 noon, or 8:30 A.M. to 12:30 
P.M. on Saturday. 

(b) No Journeyman or apprentice employee shall work 
in excess of forty-four (44) hours per week until all other 
regularly employed journeymen in the shop have worked 
forty-four (44) hours. Time worked on night calls shall not 
be included in the limitation of forty-four (44) hours. 

(¢) No employee shall work overtime without first ob- 
taining approval from an authorized company representa- 
tive. 
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2. Overtime Work and Rate 

(a) The overtime rate is double time on the following 
described work: 

(1) All industrial modernization or remodeling. 

(2) All jobs estimated to require in excess of sixteen 
(16 man hours of labor. 

(3) All jobs where a building permit is required which 
affects the plumbing work involved. 

(b) The overtime rate is time and one-half for essential 
repair work. 

(ec) On any essential repair job called in or started be- 
fore quitting time which may be completed by working not 
more than two (2) hours overtime shall be paid at straight 
time. If however, the time required to complete the job 
runs more than two (2) hours overtime, all work performed 
after the regular quitting time shall be paid for at the rate 
of time and one-half. 

3. Stewards 


(a) Shop stewards may be appointed by Local 98 in 
each repair shop. 

NOTE: The foregoing provisions are limited exceptions 
to the provisions in the basic Agreement and shall govern 
only where in conflict with the basic Agreement which shall 
apply in all other instances. 


EFFECTIVE JULY 1, 1958 


The following apprentice rates shall apply until changed: 
1st six months $1.75 per hour 
2nd six months 2.00 per hour 
8rd six months 
4th six 2.15 per hour 
Sth six 2.20 per hour 
6th six 
7th six months ......................-- 2.30 per hour 
8th six months 2.35 per hour 
9th six months 2.45 per hour 
10th six months 2.50 per hour 
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General Counsel’s Exhibit 4 


NATIONAL LABOR RELATIONS BOARD 
Case No. 7-CA-1709, 10, 84, 85, 86, 87, 88, 92, 93. 
G. C. Official Exhibit No. 4. 
Disposition: Identified.... Received.... Rejected... 
In the matter of Detroit Assn. of Plumbing Contractors. 
Date: 1/5/59. Witness: Mr. Pisarski. Reporter: J. Seeley. 
No. Pages 16. 


AGREEMENT 
Between 
Derrorr Association or PLumBrne ConTRACTORS 
and 
MecHanicaL Contractor’s ASSOCIATION 
and 
JoURNEYMEN Piumpers Locat No. 98 
and 
Preeritters Locat No. 636 
of Detroit, Michigan 
e 
Dated: July 1, 1956 


AGREEMENT 


THIS AGREEMENT, made this 1st day of July, 1956, 
by and between DETROIT ASSOCIATION OF PLUMB- 
ING CONTRACTORS and MECHANICAL CONTRAC- 
TORS’ ASSOCIATION OF DETROIT, hereinafter called 
the “Associations”, sometimes referred to as “Employer”, 
and JOURNEYMEN, PLUMBERS’ LOCAL NO. 98 and 
PIPEFITTERS’ LOCAL NO. 636 of Detroit, Michigan, 
hereinafter called the “Unions”. 
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WITNESSETH: 


The Associations are composed of members engaged in 
the Plumbing, Heating and Pipe Fitting Industry, having 
Employees under the jurisdiction of Local Unions No. 98 
and No. 636. The Unions are composed of Journeymen and 
Apprentices, Members of Local Unions No. 98 and 636 of 
the United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United 
States and Canada, affiliated with the American Federation 
of Labor. 


ARTICLE I 


(a) All employees, members of the Unions, shall remain 
members in good standing in the Unions during the term 
of this Agreement. All employees covered by this Agree- 
ment, hereinafter employed by any Employer or Employers 
covered by this Agreement, may become members of the 
Unions on the earliest date provided by applicable Federal 


Law after their employment, or the date of the contract, 
whichever is later and shall remain members of the Unions 
in good standing during the term of this contract. 

(b) The Employers shall have the right to the manning 
and/or demanning of all jobs. 

(c) The Unions reserve the right to place or appoint a 
working steward on all jobs. 

(d) Eight (8) hours shall constitute a day’s work from 
8:00 A.M. to 4:30 P.M. with a thirty (30) minute lunch 
period. A week is not to exceed forty (40) hours, this shall 
be taken to mean from Monday to Friday, inclusive. 

(e) Employees shall start working on all jobs at a point 
within the jurisdiction of Local Unions No. 98 and No. 636 
at 8:00 A.M. and stop work at 4:30 P.M. In the event of a 
Journeyman being hired, or an Employee authorized to 
report to work, he shall receive at least one-half (14) 
day’s pay, except when work is held up due to weather 
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conditions, then he or they shall be allowed and paid two 
(2) hours show-up time. 


ARTICLE II 


(a) WAGES: The rate of wages for J: ourneymen during 
the period of this Agreement shall be Three Dollars and 
Forty-Five and One-Half Cents ($3.4514) per hour until 
May 31st, 1958. Either Party may serve a thirty (30) day 
written notice for Basic Wage Rate Consideration, but in 
no event can such notice be served prior to May 1st, 1957. 
Wages of Apprentices shall be set by the Joint Apprentice- 
ship Committee. 

(b) Employees are to receive their pay by check or cash 
each week at a regular time and place for such payment. 
Whenever the regular payday comes on a holiday, Em- 
ployees will be paid the day preceding such holiday. 

(¢) Double time shall be paid for Saturdays, Sundays 
and the following holidays: New Year’s Day; Memorial 
Day; Fourth of July; Labor Day; Thanksgiving Day; 
Christmas Day and all of any other time worked not cov- 
ered by the regular hours as set fourth in Article L 

(d) No Employer or Employee covered by this Agree- 
ment shall agree to accept or give a bonus at any time, or 
compensate an Employee for work done or to be done, 
except as provided for in this Agreement. 

(e) Travel-expense shall be paid by the Employer to his 
Employees computed on a zone basis as hereinafter de- 
scribed. 

The area enclosed by a circle, using the Detroit City Hall 
as a center and Woodward and Eight Mile Road as the 
outer circumference point (known as Zone 1) shall be a 
no-travel expense zone. Again, using the Detroit City Hall 
as the center or focal point, circles shall be drawn every 
four (4) miles from the Woodward-Eight Mile Road point. 
The traveling expense per day in the various zones shall be 
as follows: 
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Zone 1—No Travel Expense 

Zone 2—Sixty Cents (.60c) 

Zone 3—One Dollar and Twenty Cents ($1.20) 

Zone 4—One Dollar and Seventy Cents ($1.70) 

Zone 5—Two Dollars and Twenty Cents ($2.20) 

Each added zone, an additional Fifty Cents (.50c) per 
zone. 

(£) On contracts or jobs outside the geographic jurisdic- 
tion of the Unions where local conditions permit, one Em- 
ployee who is a member of the Unions may be employed 
and remain on the job, until completion of his part of the 
work. This Employee shall receive pay for all regular 
hours consumed in traveling together with transportation 
and expenses incidental thereto, and all his personal living 
expenses shall be paid to him while on that job. Employee 
travel pay and transportation expenses shall be paid only 
once each way from such work, unless special trips are 
authorized by the Employer. 

Expenses in excess of one man working outside the geo-. 
graphic jurisdiction of the Unions, shall be optional with 
the Employer. 

(g) The Employer will furnish all tools necessary to 
complete the work. Every precaution will be taken by the 
Employees against loss or misuse of tools. 

(h) Employees shall not bargain or contract work for a 
lump sum. 


ARTICLE III 


(a) It is mutually agreed that when a Journeyman or 
Apprentice has worked for a member or members of the 
Associations or a Contributing Employer to the Vacation 
Fund for a minimum of one thousand five hundred (1,500) 
hours in a calendar year, he shall be entitled to one (1) 
week (forty (40) hours) paid vacation during the following 
calendar year at the regularly hourly rate of pay for a Jour- 
neyman or Apprentice (whichever he may be) as set forth 
in Paragraph (a), Article II of this Agreement. 
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Beginning January 1, 1957, any Journeyman or Appren- 
tice who has a minimum credit of not less than 7,500 work- 
ing hours over any five (5) calendar year period showing 
that he has worked for a member or members of the Asso- 
ciations or a Contributing Employer to the Vacation Fund, 
provided, however, that he has a credit of not less than 
1,500 working hours during the calendar year prior to the 
then designated vacation period, shall be entitled to a two- 
weeks (eighty (80) hours) paid vacation during the calen- 
dar year, at the regular rate of pay for a Journeyman or 
Apprentice (whichever the case may be) as set forth in 
Paragraph (a), Article II of this Agreement. The purpose 
of this vacation is to provide relaxation and rest for the 
Journeymen and Apprentices, and such Journeymen or 
Apprentices are not to enter employment during their 
vacation period. 

(b) For Employees taking their allotted time off for 
vacation, a one (1) week vacation shall consist of seven (7) 
consecutive days, a two (2) week vacation of fourteen (14) 
consecutive days or two (2 )periods of seven (7) consecu- 
tive days each. Vacation pay shall be payable on the day 
previous to the start of their vacation. 

(c) To receive vacation pay Journeymen and Appren- 
tices must be employed by or available for employment 
by a member of the Associations or a Contributing Em- 
ployer to the Vacation Fund. 

(d) Each Employee eligible for a vacation shall indicate 
as early in the year as possible his choice of vacation period 
or periods. 

(e) Vacations will be scheduled at such times during the 
calendar year as are most suitable to both the wishes of 
the Employee and the efficient operation of the Employer’s 
business. 

(f) The final right to allotment of a vacation period or 
periods is reserved by the Employer in order to insure 
the orderly operation of the industry. 
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(g) To insure payment of this vacation plan, an Employ- 
ee’s Vacation Fund shall be established. A committee con- 
sisting of members from each Association shall be set up to 
properly administer the providing and distributing of such 
funds. 

(h) Rules and regulations governing the allocating and 
controlling of vacation allowances shall be worked out by 
a Committee composed of two (2) members from each Asso- 
ciation who are members of the Committee appointed by 
the Associations mentioned in Paragraph (g) above with 
the addition of two (2) members from each of the Unions. 


ARTICLE IV 


(a) Any Journeyman or Apprentice if he be on the pay- 
roll of an Employer or a Contributing Employer will 
receive from said Employer or Contributing Employer 
eight (8) hours’ pay at the hourly rate on the following 
holidays: New Year’s Day; Memorial Day; Fourth of July; 


Labor Day; Thanksgiving Day; Christmas Day or days 
celebrated as such, 

(b) Any hours worked on the above holidays shall be 
paid for at double time in addition to the compensation 
scheduled above. 


ARTICLE V 


(a) Upon the execution of this Agreement and effective 
as of July 1, 1956, there shall be created a pension trust 
fund to be known hereafter as PLUMBERS AND PIPE 
FITTERS PENSION FUND. 

(b) Employers agree to contribute five (.05c) cents for 
each hour worked by an Employee into said pension trust 
fund, commencing July 1, 1956. The aforesaid sum of five 
(.05¢) cents for each hour worked shall be paid solely by 
the Employers into the pension trust fund created here- 
under for the purpose of providing a program of pension 
benefits for the aforesaid Employees, provided these Em- 
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ployees meet the eligibility requirements to be subsequently 
determined and put into effect by the trustees of the pen- 
sion trust fund to be appointed. 

(c) The Associations and the Unions further agree that 
the pension trust fund shall be administered by a joint 
board of trustees two (2) of whom shall be appointed by 
each Association and two (2) of whom shall be appointed by 
each Union. 

(d) A Pension trust agreement governing the operation 
of the fund, method and manner of collection of the contri- 
butions aforesaid, the duties of the trustees and such other 
rules and regulations as are, required in the conduct and 
operation of the pension trust fund shall be drafted, and 
upon mutual acceptance, shall be executed by the parties 
hereto. The trustees with the cooperation and assistance 
of the parties hereto, shall study ways and means to formu- 
late a pension plan which shall be adopted at such time as 
the trustees in their judgment deem expedient. The pension 
plan to be adopted by the board of trustees shall be such 
as shall qualify under the terms of Chapter 1, Sec. 401-404 
Internal Revenue Code of 1954. 

(e) Pending the execution of the trust agreement and 
the enactment of the pension plan, the pension contribution 
of five (.05¢) cents for each hour worked to be made by the 
Employers shall be held in escrow pursuant to an agree- 
ment which shall define the escrow basis for placing the 
said contribution in a legally chartered banking depository. 
This escrow agreement shall be executed by and between 
the parties hereto. 

(f) The pension fund shall be audited at least annually 
by a Certified Public Accountant to be selected by the board 
of trustees. 

(g) The board of trustees shall have the authority to 
determine the method and manner of the collection of the 
Employer contributions, to determine the rules and regula- 
tions of eligibility for pension benefits for those eligible 
Employees. 
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(h) The assets of the pension fund shall be used only for 
pension purposes and the necessary expenses of the opera- 
tion of the fund and shall not revert to the Employees indi- 
vidually or to the Employers individually or the Associa- 
tions or to the Unions. 

(i) Upon the execution of the trust agreement and the 
adoption of the pension plan, the trustees shall apply to 
the Director of Internal Revenue for approval as a tax- 
exempt fund, pursuant to the Internal Revenue Code of 
1954. 


ARTICLE VI 


Employers agree to contribute one and one-half (.0114) 
cents for each hour worked by an employee to an Industry 
Promotion and Educational Fund. 

This Fund shall be administered by the Associations for 
activities designated to promote and improve the industry. 

Recommendations and suggestions for the operation of 
this Fund shall be referred to the Industrial Relations 
Committee for their consideration and disposition. 


ARTICLE VII 


(a) All pipe cut, threaded or fabricated by any mode or 
method in the shops of Employers, or on the job shall be 
the work coming under the jurisdiction of the Unions (or 
their affiliates receiving the building construction wage 
rate). All pipe 2 and under and all hanger rods are to be 
cut, threaded and installed by Employees on the job. 

(b) All work undertaken by Employers coming within 
the “50 ARTICLES OF JURISDICTION OF THE UA”, 
shall be recognized as being within the jurisdiction of the 
Unions. 


ARTICLE VIII 


(a) Employers agree to come under the Michigan Em- 
ployment Security Act by either having four (4) or more 
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Employees, or by making application to the Michigan Em- 
ployment Security Commission for coverage by the Elec- 
tive Section of the Act. 

(b) Employers agree to contribute seven and one-half 
(7144) cents for each hour worked by an Employee to an 
Insurance Fund to purchase equalized and standardized 
Group Insurance for Employees. 

(ec) The Associations and the Unions further agree that 
the Insurance Fund shall be administered by a Committee 
of two (2) members appointed by each Association and two 
(2) members appointed by each Union. 


ARTICLE Ix 


(a) It shall be the duty of the Joint Insurance Committee 
mentioned in Article VIII, Paragraph (c), to keep a record 
of unemployment within the industry and whenever this 
Committee reports ten percent (10%) or more of the mem- 
bers of the Unions are unemployed, the Joint Labor Con- 
ference Committee will meet to determine the advisability 
of limiting the number of weekly hours to be worked during 
the period of such employment. 

(b) Upon the Joint Labor Committee agreeing to change 
and notifying all parties to this Agreement in writing, of 
its action, its decision shall be final and binding upon all 
parties concerned. 


ARTICLE X 


A Joint Apprenticeship Committee consisting of three 
(3) representatives of each Association and each Union 
shall establish rules and regulations for the selecting and 
training of apprentices in the industry. 


ARTICLE XI 


(a) A committee consisting of two (2) members from 
each Association and each Union shall be named and act 
as an Industrial Relations Committee of the Plumbing and 
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Pipe Fitting Industry. This Committee shall call its mem- 
bership to meet once every month. The purpose of the 
Committee meeting shall be to take under advisement and 
study any conditions of this Agreement requiring interpre- 
tation or clarification, review complaints arising through 
any violation or breach of this Agreement, and any other 
question or suggestion that may prove beneficial to the 
Industry as a whole. In the event that this Committee finds 
it necessary to call a meeting of the Labor Conference Com- 
mittee of-the-whole it shall prepare and present, in writing, 
its recommendations together with an agenda of the meet- 
ing. Any meeting so called shall be held within ten (10) 
days. 

(b) All questions, complaints, suggestions or other mat- 
ters submitted to this Industrial Relations Committee shall 
first be submitted to the Secretaries of the Associations and 
the Managers of the Unions affected, separately or jointly. 
The Secretaries and Managers shall review all such ques- 
tions, complaints, suggestions and matters submitted, and 
upon their not being able to satisfactorily dispose of same, 
they shall properly prepare and present the facts covering 
the questions, complaints, or suggestions to the Committee 
for its disposal. 


ARTICLE XII 


It is mutually agreed to file jointly a consent election 
petition under Section 9 of the National Labor Relations 
Act for Representative Election (Collective Bargaining) 
and also a Union Shop Election. 


ARTICLE XIII 


(a) A joint Labor Conference Committee shall be estab- 
lished consisting of five (5) members selected by each 
Association and five (5) members selected by each Union. 
All questions pertaining to wages, working conditions, or 
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any grievances which may arise in the relations of the 
Parties to this Agreement shall be referred to the Joint 
Labor Conference Committee. The Committee shall en- 
deavor to settle all questions by common consent, but in 
no case may any question be decided by the affirmative 
vote of fewer than fifteen (15) of the twenty (20) members. 
In the event the Joint Labor Conference Committee is 
unable to arrive at a satisfactory settlement of the differ- 
ences or grievances, the Parties to this Agreement shall 
submit such differences or grievances to an Arbitration 
Committee composed of eight (8) members, two (2) of 
whom shall be selected by each Association and two (2) 
by each of the Unions. 

(b) The Joint Labor Conference Committee shall act for 
the period of this Agreement and shall meet at least four 
(4) times a year, to review conditions, to adjust differences, 
if any, and to take such steps as may be, in their opinion, 
desirable for the furtherance of the mutual interests of the 
Parties to this Agreement. The Joint Labor Conference 
Committee shall not, however, have power to make any 
changes in any of the express terms of this Agreement. 
When deemed necessary, any Association or Union may call 
a meeting of the Joint Labor Conference Committee by 
notifying the other Associations and Unions, at least five 
(5) days in advance. 

(c) In the event, the Arbitration Committee is unable to 
adjust the matter in dispute, the same may then be referred 
to One Arbitrator or the Industrial Relations Committee 
for the Plumbing and Pipe Fitting Industry, whichever is 
selected by members of the Arbitration Committee. The 
decision of the Arbitrator shall be final and binding on all 
parties to this Agreement. 

(d) The Parties believe that this Agreement is not in 
any part contrary to the provisions of any State or Fed- 
eral Law. In the event, it should be later found that a 
clause, sentence or paragraph of this Agreement is in 
derogation of the provision of any State or Federal Law, 
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that portion of the Agreement shall give way to the pro- 
visions of such Law, and if necessary to revise such clause, 
sentence or paragraph, the Associations and Unions will 
meet to negotiate same, but all provisions of the Agree- 
ment, not so in derogation shall continue in full force and 
effect without change, until the termination of the Agree- 
ment. 

(e) It is understood that the Associations are acting 
only as agents in the negotiations of this Agreement, and 
that it is the agent only for those individuals, partnerships 
and corporations who have authorized it to act, and in no 
event shall it be bound as principal, or be held liable in 
any manner for any breach of this Agreement by any of 
the Employers for whom it is acting, or any Employees 
of such Employer. It is further agreed and understood that 
the liabilities of the Employers who have authorized the 
negotiations and execution of this Agreement shall be sev- 
eral and not joint. 


(f) It is further agreed and understood, that the liabili- 
ties of the Unions who have authorized negotiations and 
execution of this Agreement shall be several and not joint. 

(g) It is understood and agreed by all Parties that no 
part of this Agreement shall be written separately and/or 
distributed among the several Parties to this Agreement 
unless mutual permission is given prior to doing so. 


ARTICLE XIV 


THIS AGREEMENT is for the period of July 1st, 1956 
to May 31st, 1958, and it is mutually agreed that unless one 
of the Associations or Unions shall serve written notice on 
the other Associations and Unions, ninety (90) days prior 
to its expiration date of any change desired in its terms, the 
Agreement shall continue in effect from year to year with 
the right reserved for any Association or Union to serve 
written notice on the other Associations or Unions ninety 
(90) days prior to its yearly expiration date of any change 
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desired. Notice of a request for a change in the Agreement 
shall state what change is desired. 
ACCEPTED BY REPRESENTATIVES OF: 
PIPEFITTERS’ LOCAL NO. 636 
William Kelly Chas. W. Mowat 
DETROIT ASSOCIATION OF PLUMBING 
CONTRACTORS 
Edward R. Harrigan Joseph Sprenkle 


PLUMBERS’ LOCAL NO. 98 
Thomas B. Moore William Haxton 


MECHANICAL CONTRACTORS’ ASSOCIATION 
OF DETROIT 
J. L. O'Loughlin E. F. Glanz 


APPRENTICE RATE is as follows: 


1st six month period...................... 1.67 per Hr. 
2nd six month period..................000. 1.87 per Hr. 
3rd six month period...................05. 1.92 per Hr. 
4th six month period...................0.. 1.97 per Hr. 
5th six month period..................000. 2.02 per Hr. 
6th six month period..................000. 2.07 per Hr. 
7th six month period................0.000% 2.12 per Hr. 
8th six month period..................0... 2.17 per Hr. 
9th six month period.................0000- 2.27 per Hr. 
10th six month period...................005 2.32 per Hr. 
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NATIONAL LABOR RELATIONS BOARD 


Case No 7-CA-1709 et al. 

G.C. Official Exhibit No. 7. 

Disposition: Identified.... Received.... Rejected.... 

In the matter of Det. Assn. of Plumbing Contractors. 
Date: 1/5/59. Witness: Mr. Preston. Reporter: J. Sealey. 

No. pages: 48. 


Constitution, By-Laws 
and 
Roses oF ORDER 
PIPE FITTERS 
of 
Detroit, Wayne County and Vicinity 
Locat 636 or THE U. A. 
Meets First and Third Tuesday of Each Month 
Adopted 1948 


PREAMBLE 


The aims and objects of the Pipe Fitters’ Local No. 636, 
U. A., are a close affiliation of all Pipe Fitters engaged in 
the Pipefitting industry; the furtherance of the interests 
of its members by education and co-operation; the making 
of agreements with employers engaged in the Pipefitting 
industry so that all concerned may work in harmony; the 
teaching of the apprentices that may be elected to member- 
ship in the Pipefitting industry in a practical and thorough 
manner; the protection of the general public and all con- - 
cerned against unfair and unscrupulous labor and poor 
workmanship. 
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RULES OF ORDER 


1. When the President has called the meeting to order, 
there shall be perfect silence, and no person admitted dur- 
ing the reading of minutes. 


2. Order of Business: 

Reading minutes of previous meeting. 

Report of Committees. 

Correspondence and action thereon. 

Special meeting. 

Report of Executive Board. 

Application for membership. 

Election of candidates and initiation. 

Appropriation of money. 

Roll Call of Officers. 

Report of Officers. 

Business for the welfare of U. A. and local 

unions. 

. Unfinished business. 

. New business. 

. Are there any vacancies known to exist? Or 
members out of employment? 

. Adjournment. 


The order of business cannot be suspended until after 
action on the minutes, and then only by two-thirds of all 
members present. 

3. The President shall preserve order and declare the 
decision of Association on all subjects under discussion, 
when such discussion shall be arrived at. He shall decide 
all points of order without debate, subject to an appeal to 
the meeting by any member present, the question put by the 
Vice-President as follows: Shall the decision of the Chair 
be sustained? In the absence of the Vice-President the 
Secretary will put the question. 

4. An appeal from the decision of the Chair is not de- 
batable, provided however, the appellant may state his 
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reasons for taking an appeal, and the Chair given one 
opportunity to defend his decision majority vote shall 
decide. 

5. No member shall be interrupted while speaking, ex- 
cept it be to call him to order, the Chair shall decide the 
point of order without debate. 

6. If a member, while speaking be called to order, he 
shall at the request of the President, take his seat until the 
question of order is determined, when if permitted, he 
may proceed. 

7. If two or more shall rise to speak at the same time, 
the President shall decide who is entitled to the floor. 

8. A motion shall not be subject to debate until it has 
been seconded and stated by the Chair. When making or 
seconding a motion, the member must rise and address the 
Chair. 

9. After having stated the motion, naming the maker and 
the second, the President shall ask, “Are you ready for 
the question?” If no one rises to speak, he shall put it to a 
vote. After it is put to a vote no member shall be permitted 
to speak upon it. The Chairman shall then announce the 
result of the vote, and the Secretary shall include the name 
of the maker and the second in the minutes. 

10. No member shall speak more than twice on one sub- 
ject, nor more than five minutes at one time, without per- 
mission of the meeting. 

11. While the President is giving his opinion, endeavor- 
ing to preserve order, any person leaving his seat, enter- 
taining private discussion or otherwise causing interrup- 
tion, shall be considered guilty of a breach of order by the 
Chair. On the repetition of the offense, he shall be fined 
$1.00. 

12. Any member who disturbs the harmony of the meet- 
ing or uses abusive, disorderly or profane language, or 
refuses obedience to the presiding officer, shall be admon- 
ished by the Chair and fined $1.00, and if he offends again 
he shall be ejected from the meeting by a committee 
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appointed by the Chair, and afterwards dealt with at the 
pleasure of this Association, which decision shall be final. 

13. When a question is before the meeting, no motion 
shall be in order except: 

(a) Lay on table. 

(b) Previous question. 

(c) Postpone to a certain date. 

(d) Commit, refer or re-commit. 

(e) Amend. 

(f) Postpone indefinitely. 
which motion shall severally have precedence in the order 
herein named, and the first two shall be decided without 
debate. 

14. Any member having made a motion, can withdraw 
it by consent of his second, but a motion once debated can- 
not be withdrawn except by a two-thirds vote. 

15. A motion to adjourn shall not be in order before the 
regular business is disposed of, if there is any business 
before the meeting, except under a suspension of rules; 
then never, when a member has the floor, or when members 
are voting or when the previous question has been decided 
on. 

16. A motion to put the previous question being sec- 
onded, shall immediately be put to the meeting, and if car- 
ried, debate upon the subject before the house shall cease, 
provided the author of the motion or resolution be allowed 
five minutes, if he has not already spoken on the subject 
and requests the privilege. 

17. On a call for the previous question, the President 
shall present the same in this form: “Shall the main ques- 
tion now be put?” 

18. A motion to reconsider cannot be entertained until 
some other business has been transacted. A motion must 
be made at the same or next regular meeting, and every 
member must vote. A vote to reconsider shall not be 
received unless made by a member who voted with the 
majority. 
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19. When a question is indefinitely postponed, it shall 
not be acted upon again except by a two-thirds vote. 

20. It shall not be in order for any member who has 
spoken on a question to move the previous question at the 
close of his remarks, nor until he is again recognized as 
having the floor by the Presiding Officer. 

21. The effects of a measure may be depreciated in 
strong language but motives shall not be impugned or per- 
sonalities allowed. 

22. All resolutions and resignations must be submitted in 
writing. 

23. The Presiding Officer shall not speak on any subject 
unless he retires from the Chair, except on points of order. 
In case of tie, he shall have the deciding vote. 

24. If a question has been amended the amendment shall 
be put first if more than one amendment has been offered 
the question shall then be put as follows: (1) Substitute. 
(2) Amendment to the Amendment. (3) Amendment. (4) 
Original Proposition. 

25. All questions, unless otherwise provided, shall be de- 
cided by a majority of all votes cast. 

26. Every member present shall vote on all questions 
before the organization, unless personally interested or 
excused by the organization. Those not announcing their 
votes shall be counted in the affirmative. 

27. After the Presiding Officer declares the vote on a 
question, any member may call for a division of the house, 
and the Chair is in duty bound to comply. 

28. Any member may request a secret ballot on any 
question properly before the house. Such request decided 
by a majority vote. 

29. Every member when speaking shall confine himself 
to the question under debate. 

30. All questions of a parliamentary nature not provided 
for in these rules shall be decided by Roberts Rules of 
Order. 
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WORKING RULES 
ARTICLE I 
Working Hours 


The regular work day shall consist of eight hours, start- 
ing at 8:00 A.M. and finishing at 4:30 P.M. Forty hours 
shall constitute a regular week’s work. 


ARTICLE II 
Holidays 


Saturdays and Sundays, New Year’s Day, Memorial Day, 
July 4th, Labor Day, Thanksgiving Day, Christmas or days 
celebrated as such, shall be paid for at the rate of double 
time. All work performed outside of the regular working 
hours, as specified in Article I, is to be paid for at the rate 
of double time. Industrial or shift work is subject to 
approval of the Executive Board. Such jobs to be totally 


manned by the Local Union Office. 


ARTICLE II 

Section 1. No member shall contract, sub-contract or do 
piece work. 

Sec. 2. In the event of a member being hired, or as an 
employee reporting for work, he shall receive not less than 
four hours pay. 

Sec. 3. Traveling time shall be allowed to the shop for 
paying off, if men are not paid on the job. 


ARTICLE IV 
Section 1. Complete erection of all sectional boilers and 
low pressure boilers to be the work of the Pipe Fitter. 


Sec. 2. Erectior of all radiators and unit heaters to be 
the work of the Pipe Fitter. 
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Sec. 3. Hoisting and distributing of boilers, radiators, 
and material, to be the work of the Pipe Fitters. 

Sec. 4. All acetylene cutting, pipe welding and electric 
welding to be done by Pipe Fitters. 

Sec. 5. All refrigeration, air conditioning and oil burner 
piping to be done by the Pipe Fitter. All air control work, 
all installing or roughing in and finishing of this work, all 
service and repairs of this work, to be done by Fitter. 

See. 6. The following is the jurisdiction of work of the 
United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States 
and Canada: 

1. All piping for plumbing, water, waste, floor drains, 
drain rates, supply, leader, soil pipe, grease traps, sewer- 
age and vent lines. 

2. All piping for water filter, water softeners, water 
meters and setting of same. 

3. All cold, hot and circulating water lines, piping for 
house pumps, cellar drainers, ejectors, house tanks, pres- 
sure tanks, swimming pools, ornamental pool, display foun- 
tains, drinking fountains, acquariums, plumbing fixtures 
and appliances, and the handling and setting of the above 
mentioned equipment. 

4, All water services from mains to buildings including 
water meters and water meter foundations. 

5. All water mains from whatever source, including 
branches and fire hydrants, ete. 

6. All down spouts and drainage, areas, soil pipe, catch 
basins, manholes, drains, gravel basins, storm water, sew- 
ers, septic tanks, cesspools, water storage tanks, etc. 

7. All liquid soap piping, liquid soap tanks, soap valves, 
and equipment in bath and washrooms, shower stalls, ete. 

8. All bathroom, toilet room and shower room acces- 
sories, i.e, as towel racks, paper holders, glass shelves, 
hooks, mirrors, cabinets, ete. 

9. All lawn sprinkler work, including piping, fittings 
and lawn sprinkler heads. 
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10. All sheet lead lining for X-ray rooms, fountains, 
swimming pools or shower stall, tanks, or vats for all pur- 
poses and for the roof flashings in connection with the pipe 
fitting industry. 

11. All fire stand pipes, fire pumps, pressure and storage 
tanks, valves, hose racks, fire hose, cabinets and accessories, 
and all piping for sprinkler work of every description. 

12. All block tin coils, carbonic gas piping, for soda foun- 
tains and bars, ete. 

13. All piping for railing work, and racks of every de- 
scription, whether screwed or welded. 

14. All piping for pneumatic vacuum cleaning systems 
of every description. 

15. All piping for hydraulic, vacuum, pneumatic, air, 
water, steam, oil or gas, used in connection with railway 
cars, railway motor cars, and railway locomotives. 

16. All marine piping, and all piping used in connection 
with ship building and ship yards. 

17. All power plant piping of every description. 

18. The handling, assembling, and erecting of all econo- 
mizers, super-heaters, regardless of the mode or method of 
making joints, hangers, and erection of same. 

19. All internal and external piping on boilers, heaters, 
tanks, and evaporators, water legs, water backs and water 
grates, boiler compound equipment, etc. 

20. All soot blowers and soot collecting piping systems. 

21. The setting, erecting and piping for all smoke con- 
suming and smoke washing and regulating devices. 

22. The setting, erecting and piping of instruments, 
measuring devices, thermostatic controls, gauge boards, 
and other controls used in connection with power, heating, 
refrigerating, air conditioning, manufacturing, mining, and 
industrial work. 

23. The setting and erecting of all boiler feeder water 
heaters, filters, water softeners, purifiers, condensate equip- 
ment, pumps, condensers, coolers, and all piping for same 
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in power houses, distributing and boosting stations, refrig- 
eration, bottling, distilling, and brewing plants, heating, 
ventilating, air conditioning systems. 

24. All piping for artificial gases, natural gases, and 
holders and equipment for same, chemicals, minerals and 
by-products and refining of same for any and all purposes. 

25. The setting and erecting of all under-feed stokers, 
fuel burners, and piping, including gas, oil, powder fuel, hot 
or cold air piping, and all accessories and parts of burners 
and stokers, ete. 

26. All ash collecting and conveyor piping systems, in- 
cluding all air washing and soot collecting piping and equip- 
ment, accessories and appurtenances and regulating de- 
vices, etc. 

27. The setting and erecting of all oil heaters, oil cool- 
ers, storage and distributing tanks, transfer pumps, and 
mixing devices, and piping thereto of every description. 

28. The setting, erecting and piping of all cooling units, 
pumps, reclaiming systems, and appurtenances, in connec- 
tion with transformers, and piping to switches of every 
description. 

29. All fire extinguishing systems and piping, whether 
by water, steam, gas or chemical, fire alarm piping, and 
control tubing, ete. 

30. All piping for sterilizing, chemical treatment, de- 
odorizing and all cleaning systems of every description, 
and laundries for all purposes. 

31. All piping for oil or gasoline tanks, gravity and pres- 
sure lubricating and greasing systems, air and hydraulic 
lifts, ete. 

32. All piping for power, or heating purposes, either by 
water, air, steam, gas, oil, chemicals, or any other method. 

33. All piping, setting, and hanging of all units and fix- 
tures for air-conditioning, cooling, heating, roof cooling, 
refrigeration, ice making, humidifying, dehumidifying, de- 
hydrating, by any method and the charging and testing 
servicing of all working after completing. 
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34. All pneumatic tube work, all piping for carrying sys- 
tems by vacuum, compressed air, steam, water, or any other 
method. 

35. All piping to stoves, fire grates, blast and heating 
furnaces, ovens, drier, heater, oil burners, stokers and boil- 
ers and cooking utensils, ete. of every description. 

36. All piping in connection with central distributing fil- 
tration treatment station, boosting stations, waste and sew- 
age disposal plants, central chlorination and chemical treat- 
ment work and all underground supply lines to cooling 
wells, suction basins, filter basins and aeration basins. 

37. All process piping for refining, manufacturing indus- 
trial and shipping purposes of every description. 

38. All air piping of every description. 

39. All temporary piping of every description in con- 
nection with building and construction work, excavating 
and underground construction. 

40. The laying out and cutting of all holes, chases and 
channels, the setting and erection of bolts, inserts, stands, 
brackets, supports, sleeves, thimbles, hangers, conduits and 
boxes used in connection with pipe fitting industry. 

41. The handling and setting of boilers, setting of 
frounts, setting of soot blowers and attaching of all boiler 
trimmings. 

42. All pipe transportation lines for gas, oil, gasoline, 
fluids and liquids, water aqueducts and water lines and 
booster stations of every description. 

43. All acetylene and arc welding, brazing, lead burning, 
soldered and wiped joints, caulked joints, or any other 
mode or method of making joints in connection with the 
pipe fitting industry. 

44. Laying out, cutting, bending and fabricating of all 
pipe work of every description by whatever mode or 
method. 

45. All methods of stress relieving of all pipe joints made 
by every mode or method. 

46. The assembling and erecting of tanks used for 
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mechanical, manufacturing or industrial purposes, to be 
assembled with bolts, packed, or welded joints. 

47. The handling and using of all tools and equipment 
that may be necessary for the erection and installation of 
all work and material used in the pipe fitting industry. 

48. The operation, maintenance, repairing, servicing, and 
dismantling of all work, installed by journeymen, members 
of the United Association. 

49. All piping for cataracts, cascades, i.e., (artificial 
water falls), make-up water fountains, spray ponds, used 
for industrial, manufacturing commercial, or for any other 
purpose. 

50. Piping herein specified means pipe made from 
metals, tile, glass, rubber, plastics, wood, or any other kind 
of material, or product manufactured into pipe usable in 
the pipe fitting industry, regardless of size or shapes. 


ARTICLE V 
Pride in Work 


It shall be the duty of all members to take a pride in 
their work and leave all jobs in a first-class workmanlike 
manner. 


ARTICLE VI 
Arrears in Dues 


Each and every member of Local No. 636 who is going to 
work, owes the Local an amount equal to three months dues, 
must first get himself a working permit from our office 
before starting to work and the same must be renewed each 
week on Friday, the payment of at least 10% of the wages 
earned during the week, said amount to be credited toward 
his indebtedness. When members are working on a job 
where more than one is employed, it shall be the duty of 
the Steward or Foreman to see the working card or permit 
of the other member or members, and not allow them to 
work unless they have the same in their possession. 
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Section 1. Any member of the United Association coming 
into the jurisdiction of Local No. 636 shall be referred to 
the Executive Board. 

Sec. 2. Members coming out of employment shall report 
to the office within twelve working hours. 

Sec. 3. No member shall permit himself to be loaned from 
one shop to another. 

Sec. 4. Members shall not furnish tools of any kind for 
the erection, construction or repairing of any work. Use of 
an automobile restricted to a Jobbing Kit. 

Sec. 5. No member shall work with Pipe Fitter or Ap- 
prentice who does not carry a card or permit, or with more 
than one Apprentice, or under police protection. 

Sec. 6. Journeymen or Apprentices shall not report at 
the shop after quitting hour or Saturday unless compen- 
sated for at regular scale. 

Sec. 7. Members shall immediately report any violations 
of the rules to the Business Agent, also any encroachment 
upon our work or Jurisdiction by members of another craft. 

Sec. 8. No members shall go to work before reporting 
to the Local Office. A member violating any of the Working 
Rules shall be ordered to appear before the Executive 
Board and dealt with as they deem to the best interest of 
the Local (see Section 184, 185 and 186 of the Constitution), 
and their finding shall be reported to the next regular meet- 
ing of the Body, for their approval. 


ARTICLE VIII 
Charges and Trials 


Section 1. All members of this Association are equal, 
and no member shall be convicted of any offense without a 
hearing before the Executive Board or the Body, if before 
the Body, the hearing shall proceed as follows: 
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Sec. 2. Whenever a charge is preferred against a mem- 
ber, it shall state specifically the offense alleged to have 
been committed, the number of times (if more than once), 
the names of witnesses, and signed by a person or persons 
making such charges. The same shall be read at any meet- 
ing of the Association, and the members accused shall be 
furnished a copy of same and informed as to the time of 
trial. 

Sec. 3. The Association shall at the time specified for 
trial, proceed with the investigation in open meeting, and, 
after a full hearing of the testimony of the defense of the 
accused, shall proceed to vote by a ballot on the charges 
preferred. If such charges be sustained by a majority vote 
of the members present, the accused shall retire, after 
which the Association shall proceed to vote what punish- 
ment to impose on the accused. 


Sec. 4. Any member or members being accused, and after 
due notice fail to appear at trial shall be deemed in con- 
tempt, and shall be fined or suspended, as the Association 
may deem proper. 

Sec. 5. Any member who shall maliciously, bring a charge 
against another member, which shall prove unfounded, or 
one who circulates untrue stories, falsehoods, etc., regard- 
ing the organization, its officers or members, that in any 
way injures the good standing of a brother member mali- 
ciously, shall be punished as the Executive Board or the 
Association may deem proper. 


ARTICLE Ix 
Committees 


Section 1. No member is exempt from committee duty 
unless excused by the President. 

Sec. 2. All committee reports must be signed by such 
members as agree thereto, and be read by the Secretary 
of the Committee. 
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Sec. 3. No member shall be compelled to serve on two (2) 
committees at the same time. 

Sec. 4. No committee shall incur any expense without the 
consent of the Association. 

Sec. 5. Any member appointed or elected on a committee 
and failing to perform his duties shall be fined the sum of 
One ($1.00) Dollar for each offense, unless he can present 
a valid excuse in writing. 


ARTICLE X 
Strikes 


It shall take a vote of two-thirds of all members present, 
who have been in good standing of the Local for twelve 
(12) consecutive months, to declare a general strike, and 
shall take place by secret ballot, and notice must be given 
to all members, and sanction must also be received from 
the General Executive Board of the United Association. 


ARTICLE XI 


Section 1. Any member of Local No. 636 who has been 
a member twelve months who is totally prevented through 
temporary sickness or temporary disability from working 
at the trade, shall be entitled to receive a benefit of Ten 
($10.00) Dollars per week, for a period of thirteen (13) 
weeks, in any twelve (12) months, whether it has been con- 
tinuous or periodical, providing that such sickness or dis- 
ability is not the result of vicious or intemperate conduct. 

Sec. 2. Any member who is sick or disabled must be 
laid up not less than 14 days to.receive one week’s benefit. 
The first week is not payable. 

Sec. 3. There shall be a committee of three (3) whose 
duty it shall be to investigate the case of any brother who 
is sick, disabled or has died. This committee will be ap- 
pointed by the Sick Director. 

Sec. 4. When a member bezomes sick or disabled he 
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shall immediately report or cause to be reported such dis- 
ability to the Business Manager, who in turn will immedi- 
ately notify the Sick Director. Benefits shall date from the 
receipt of notice. 

Sec. 5. When a member becomes sick or disabled a com- 
mittee will receive a post card with return card attached. 
After visiting the sick Brother they will fill out and return 
this card immediately, and continue to visit the Brother, 
during his illness. 

Sec. 6. When a member of Local No. 636 out of town 
becomes sick he must send a physician’s certificate over the 
seal of a Notary Public before his case will be considered 
by the Association. 

Sec. 7. Should the disability of any out of town member 
be of such a nature as not to require the attendance of a 
physician but still totally disable the member from work- 
ing, the Sick Committee must thoroughly investigate and 
determine the merits of the case. 

Sec. 8. All sick and death claims must be approved by 
the majority of the Sick Committee before any action re- 
specting the same can be taken by the Association. Com- 
mittees appointed to visit sick members must sign sick 
application. In case of death they shall sign the death 
application. 

Sec. 9. The Association reserves the right to send a 
physician at any time, to visit a sick or disabled Brother, 
who will report the nature of the case to the Association. 

Sec. 10. Any member of this Association who would, in 
case of sickness or disability, be entitled to benefits, and 
who shall endeavor to extort money fraudulently or under 
false pretense, shall be denied any indemnity of the Asso- 
ciation. Any physician issuing a false certificate, or any 
person aiding said member in the wrongful extortion of 
money from said benefits on satisfactory evidence, shall be 
prosecuted under the statutes for aforesaid misconduct. 
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Sec. 11. In case of no immediate relatives, the Associa- 
tion shall take charge of the burial ceremony, or work in 
conjunction with other societies of which he may have been 
a member. 


Sec. 12. The Secretary-Treasurer shall pay all sick and 
death claims and receive a receipt for same. 


Sec. 13. Any member earning less than Eighty ($80.00) 
Dollars in any period of thirty (30) days may have his dues 
and insurance paid from the Assessment Fund. Members 
leaving the jurisdiction of Local No. 636 and being unem- 
ployed shall not be eligible for benefits from the Assess- 
ment Fund when there is work in this locality. Each mem- 
ber of the Building Trades Division shall pay One ($1.00) 
Dollar per month into the out of work Assessment Fund. 
Participation in this Fund shall be optional for members 
of the Metal Trades Division. In order for a member to 
receive benefits from the out of work Assessment Fund, he 
must have paid into this Fund for one (1) year. Also, he 
shall have been in continuous good standing for the preced- 
ing twelve (12) months. 

See. 14. On proof of death of any member or his wife, 
each and every member of this Association shall be as- 
sessed One ($1.00) Dollar, the amount so assessed shall be 
paid to the family of the deceased member or designated 
party, on proof of payment of funeral expenses. When no 
beneficiary exists the death benefits shall be applied to the 
funeral expenses. 


See. 15. No member shall solicit work from an out of 
town contractor. 


Sec. 16. No member shall be permitted to work overtime 
while any members are unemployed without first getting 
permission from the Local Union Office. To be in effect 
when announced through the Labor News that there are 
unemployed members. 
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ARTICLE XII 
Strike Pay 


According to the rules of United Associations Constitu- 
tion. 


ARTICLE XIII 


Section 1. Should any member of this Local know of the 
death of a member, he shall immediately notify the Busi- 
ness Manager who will call a meeting of the Executive 
Board, who shall meet and appoint a Committee of four to 
attend the funeral, and take the other necessary action. 

Sec. 2. Upon the death of any member of the Local, 
who is not suspended, the Secretary-Treasurer or Business 
Manager shall procure suitable flowers and have same prop- 
erly delivered, and if necessary send a conveyance. 


ARTICLE XIV 
Miscellaneous Rules 


Any member presenting a bill shall have the amount of 
his indebtedness, if any, to the Association deducted from 
the bill. 


CONSTITUTION 
ARTICLE I 
This Association shall be known as Pipe Fitters’, Local 
No. 636, U. A. of Detroit, Wayne County and Vicinity. 
ARTICLE II 
Meetings 


Section 1. The regular meetings for the transaction of 
business connected with the Association shall be the first 
and third Tuesday of every month at 8:00 p.m. 

Sec. 2. Quarterly meetings shall be held upon the last 
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meeting night of January, April, July, and October of each 
year, at which time the Trustees will make their quarterly 
report. 

Sec. 3. Special meetings may be called by the President 
or on the written request of fifteen (15) members in good 
standing, all members to be notified. Special meetings to 
be taken up in its regular order. (See Order of Business.) 

Sec. 4. Fifteen (15) members in good standing shall 
constitute a quorum. 


ARTICLE II 
Officers and Their Salaries 


Section 1. The Officers of this Association shall consist 
of President, Vice-President, Past President, Recording 
Secretary, Assistant Secretary, Secretary-Treasurer, In- 
side Sentry, three (3) Trustees, Executive Board of five 
(5), Examining Board of three (3) and one or more Busi- 


ness Managers. All offices to be held by Journeymen. (as 
of See. 123, U. A. Constitution). 

Sec. 2. The salaries of all officers and committees shall 
be determined by vote of the majority of the members 
present, at a special meeting, after a week’s notice has been 
given of the proposed change in salaries. 


ARTICLES IV 


Section 1. Nomination of all officers shall be held on the 
second meeting in November of each year. At the same 
time a judge of election and two (2) tellers shall be ap- 
pointed by the President. Judge of Election or Tellers 
cannot be candidates for any office at the election. The 
Secretary-Treasurer shall secure the ballot box and other 
paraphernalia necessary in connection with the election of 
officers. The names of the candidates for each office shall 
be placed on the ballots, in the same order as they were 
nominated and recorded by the Recording Secretary. All 
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elections shall be conducted according to the Australian 
system of voting and decided by plurality vote, PRO- 
VIDED: When there are two or more candidates to be 
elected for the same offices; vote shall not be counted for 
individual candidates unless the entire number to be elected 
is voted for. The primary election will be held on the first 
meeting in December. The regular election shall be at the 
second meeting in December of each year and the poll open 
from 6 p.m. to 9 p.m. The ballots will then be counted by 
the Judge and Tellers in the same room in which they were 
east before adjournment is taken. They then shall announce 
the result of the election. It is understood that all members 
be notified of the nominations and election through the 
columns of the Labor News. 

Sec. 2. In case of a tie vote developing for any of the 
offices another election shall take place at the next meeting. 

Sec. 3. Installation of officers shall be at the first regular 
meeting of January. The Secretary-Treasurer to notify the 
officers to appear for installation. 

Sec. 4. No member shall be elected to any office in this 
Association, unless he is at the time in good standing and 
has been a member of Local No. 636 in good standing, con- 
tinuously for twelve (12) months preceding election. 

Sec. 5. No member shall vote at any election unless he 
is a member in good standing sixty (60) days prior to the 
election. A member may vote by absence ballot if outside 
of our territorial jurisdiction or is on the sick list. No 
absentee ballots shall be issued after 6:00 p.m. on the day 
before election. 

Sec. 6. If any officer in this Association shall absent him- 
self from three (3) successive meetings, his office shall be 
declared vacant. Sickness shall be deemed a valid excuse 
for non-performance of duty. 

Sec. 7. In case of death, removal or withdrawal, the 
vacancy shall be filled at the next regular meeting, and 
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such election shall be binding until the next regular election, 
or until their successors are duly elected and installed. 


ARTICLE V 
President’s Duties 


It shall be the duty of the President to preside at all 
regular and special meetings; to decide all questions or 
order subject to appeal; to sign all orders drawn on the 
Treasurer. It shall be the duty of the President to appoint 
all delegates to the different councils, and all other commit- 
tees not otherwise provided for. He has the power to call 
a special meeting at any time he may deem proper, and 
upon a written request of fifteen (15) members in good 
standing. He shall receive from the Secretary-Treasurer 
at the opening of every meeting roll call tickets. He shall, 
under no circumstances, allow any member under the in- 
fluence of liquor the floor. He shall have the right to vote 
on the election of officers, and when a tie on any other 
question may occur, giving the deciding vote. He shall 
impose, impartially, all fines, and penalties on officers and 
members to which they may become liable for dereliction 
of duty, or for the violation of any of the rules and regula- 
tions, and if he shall evade or non-fill any of these duties, 
he shall be subject to removal, or fine, or both, as the 
Association may decide by a two-thirds vote. The Presi- 
dent, must, after the first week leave his signature with the 
officers of the bank in which the Association has its money 
deposited. 


ARTICLE VI 


The Vice-President shall be Chairman of the Local Ex- 
ecutive Board and have supervision over all members 
entering the assembly room and upon a member presenting 
his due book in good standing he will give him the pass 
word. He shall also have supervision over all members 
departing from the room; assist the President to keep order 
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during meetings, and in the absence of the President will 
assume the Chair. 


ARTICLE VII 
Past President’s Duties 


It shall be the duty of the Past President to install all 
officers of the Association in accordance with the ritual, in 
the absence of the President and the Vice-President, to 
occupy the Chair for the meeting. The office of the Past 
President is not elective, the retiring President filling the 
position. 


ARTICLE VIII 
Recording Secretary’s Duties 


It shall be the Recording Secretary’s duty to keep a cor- 
rect account of the minutes of meetings, read all documents 
and communications, in the absence of the Assistant Secre- 
tary. He shall abide by all the rules pertaining to his office 


of his term of office, or whenever called upon by this Asso- 
ciation, deliver to his successor in office of the Trustees, all 
property belonging to the Association, in his possession. 


ARTICLE Ix 
Assistant Secretary’s Duties 


It shall be the duty of the Assistant Secretary to read 
all documents and communications intended for the instrue- 
tion and information of this Association, and in the absence 
of the Recording Secretary, to perform the duties of that 
office. 


ARTICLE X 
Secretary-Treasurer’s Duties 


It shall be the duty of the Secretary-Treasurer to keep 
a correct account of each member’s indebtedness, and to 
collect all moneys due the Association, giving a receipt for 


same. He shall report to the Recording Secretary at each 
meeting the total amount of receipts and disbursements for 
inserting in the minutes. He shall draw all orders on the 
treasury passed by the Association as ordered by the Trus- 
tees, attesting the same by his signature. He shall, during 
the first week after taking the obligation of office, leave his 
signature with the Officers of the bank in which the Associa- 
tion has its money on deposit. He shall furnish the Busi- 
ness Manager each month with a list of the delinquent 
members. He shall notify each member of any special 
meeting that is ordered. He shall notify each member that 
is owing the Association an amount equal to three months’ 
dues. He shall keep a book in which he shall record all the 
names of persons rejected, expelled or suspended specify- 
ing the time and cause for such action. He shall keep a 
record of all committee reports and be held responsible for 
their safe keeping. He shall conduct all the correspondence 
of the Association not otherwise provided for. He shall 
have charge of the seal of the Association and attach im- 
print of same to all documents requiring authentication. 
He shall perform the duties of the Sick Director, and give 
to the President a list of all those whom he notified to call 
upon the sick member. The Secretary-Treasurer must give 
to the Judge of Election, a complete list of all members in 
good standing and that are entitled to vote on election. At 
the close of each meeting he shall deposit in the name of 
the Association and in such bank as the Association may 
direct, all moneys collected by him. He shall have an 
account in the bank up to one thousand dollars ($1,000.00). 
When said account exceeds one thousand dollars ($1,000.00) 
the Secretary-Treasurer shall, at the following meeting of 
the Association, make a motion to have a warrant drawn 
for the surplus in favor of the Trustees. He shall furnish 
a bond to the Association to the amount of one thousand 
dollars ($1,000.00). Expenses of said bond to be borne by 
the Association. He shall, when duly called upon, deliver 
all moneys, books and other property of the Association 
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that he has control over to the Trustees or to his successor 
in office as the Association may direct. His office hours are 
equal to forty (40) hours per week, and for the faithful 
performance of his duties, he shall receive such salary as 
the Association may decide. 


ARTICLE XI 
Inside Sentry’s Duties 


The inside Sentry takes care that no unworthy person 
gains admission, attends to all signals, receives all cards 
and delivers same to the Vice-President. He shall perform 
such other duties as the Association may direct. 


ARTICLE XII 
Steward’s Duties 


Section 1. To have with him a copy of and to enforce 
the Constitution, By-Laws and Working Rules. 

Sec. 2. To see that all Pipe Fitters and their apprentices 
in shop, or on the job have paid-up cards or working 
permits. 

Sec. 3. To see that no other trade, encroaches on work 
belonging to this Local Union. 

Sec. 4. To see that all overtime is distributed as equally 
as possible, no member shall work overtime without the 
consent of the Steward. No member shall come from an 
outside job to replace a member already working for the 
sole purpose of working overtime. If any controversy 
arises on the job that the Steward is unable to settle satis- 
factorily, he shall contact the Business Agent and receive 
instructions from him until such time as the case is brought 
before the Executive Board and their decision shall be 
placed before the next regular meeting. 


Sec. 5. To see that no member carries materials or 
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shop tools from shop to job or job to jobs without the con- 
sent of the Executive Board. 

Sec. 6. Members shall assist Stewards in the perform- 
ance of their duties, any member, when so requested, must 
show his pay and pay envelope to the Steward. 

Sec. 7. To report weekly to the Executive Board in writ- 
ing, the names of the workmen employed in the shop or on 
the job. 

Sec. 8. To report accidents and sickness of all members 
to Financial Secretary. 

See. 9. No Steward shall call a strike or cause stoppage 
of work in any shop or on any job. 

See. 10. Stewards failing to perform their duties shall be 
removed by the Executive Board. 

Sec. 11. The Executive Board shall report fully to the 
Local Union on any case where a Steward is discharged for 
performing his duties as a Steward on the job. 

Sec. 12. It shall be his duty to see that Job Seniority is 
enforced. 


ARTICLE XIII 
Trustees’ Duties 


There shall be three (3) Trustees, one (1) to be elected 
annually and hold office for three (3) years. 

The Trustees shall have supervision of all property of 
the Association, subject to such instructions as they may 
receive from time to time from the Association. It shall 
be their duty to see that the Secretary-Treasurer deposits 
in such bank as the Association may direct, all moneys 
belonging to the Association. (Trustees shall leave their 
signatures with the officers of the Bank in which this Asso- 
ciation has money on deposit and instruct the officers of 
the Bank to pay no moneys on account of this Association 
except on an order signed by the President and Secretary- 
Treasurer or one (1) Trustee and Secretary-Treasurer.) 
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They shall examine the bank book of the Association as 
held by the Secretary-Treasurer and see that it is correct. 
They shall examine and audit the accounts of the Secretary- 
Treasurer, quarterly, or whenever called to do so and report 
their findings to the Association. 


ARTICLE XIV 
Executive Board 


The Executive Board must meet at least once each week, 
and when called by the Business Manager. The majority 
of the board shall constitute a quorum. It shall be their 
duty to settle all questions and cases in dispute and give 
the Association a report on same. 


ARTICLE XV 
Business Manager’s Duties 


It shall be the duty of the Business Manager to be present 
at each regular meeting of the Association, and all Execu- 
tive Board Meetings, see that no member is allowed to 
work unless he has a clear working card or permit. He 
shall use all honorable means to further the interests of 
the Association. He shall not take it upon himself to give 
any authentic information to any employer or other persons 
not entitled to hear same. He shall not hold back any 
money belonging to the Association. He shall receive from 
the Secretary-Treasurer, monthly a list of delinquent 
members, and shall make it his special duty to look after 
and find those whose names appear thereon, and report his 
findings to the Executive Board at their regular meetings. 
He shall issue permits and collect orders in accordance with 
the working rules of the Association. It shall be his duty 
to see that rules of the Association are not violated by any 
of the members. He shall perform his duty without fear 
or favor. Any member failing to obey his orders shall 
be punished by the Association. Neglecting to perform 
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any of those various duties or conduct himself in any man- 
ner that would bring the Association in disrepute, shall be 
sufficient cause for his removal, after a fair and impartial 
trial has been held and charges proven. A sixty (60) per 
cent of the members present to vote in favor of such re- 
moval. He must each week, make a full report to the Execu- 
tive Board of his transactions during the past week. He 
shall receive such salary as the Association may decide. 
Business Agent shall be our Publicity Director for Labor 
News. 


ARTICLE XVI 
Examining Board 


The Examining Board shall consist of three (3) mem- 
bers, who shall be elected at the Annual Election and hold 
office for one year. The Chairman shall be held respon- 
sible for all application. He must deliver the same to 
the Secretary-Treasurer after the applicant has been ex- 


amined and the application filled out, according to the find- 
ing of the Board. In event there being disagreement of 
the Board, in relation to the examination of a candidate, 
a new Board shall be appointed by the President to examine 
such applicant and their decision shall be final. Each 
member of the Examining Board shall receive one dollar 
($1.00) for each applicant examined. 


ARTICLE XVII 
Proposition for Membership 


Section 1. All propositions for membership in this Asso- 
ciation must first go before the Executive Board for investi- 
gation. 

Sec. 2. None but steam, hot water or refrigeration fitters, 
and all mechanics working at the Pipe Fitting Industry who 
are citizens and have worked at their respective branches 
of their trade for five (5) years and are vouched for by 
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members of the Association and have passed a satisfactory 
examination before the Examining Board shall become 
Journeymen of their respective branches of the craft and 
shall become eligible to membership in this Association. 

Sec. 3. All propositions for membership must be accom- 
panied by the sum squal to forty (40) per cent of the initia- 
tion fee. The Secretary-Treasurer of the Association shall 
notify applicants when to appear for examination. 

Sec. 4. The Recording Secretary shall read off the Ex- 
amination Board’s report in regard to the candidate’s 
qualifications. If he has passed the examination he shall 
be balloted on, and if favorable, he may be initiated, after 
paying the balance of his initiation fee. The balance of his 
initiation fee must be paid inside of sixty (60) days after 
acceptance. 

Sec. 5. In case the candidate is rejected by the Examin- 
ing Board the proposition fee shall be returned except five 
($5.00) dollars, which is to defray the expense of the Ex- 
amining Board. The candidate may make another applica- 
tion in three (3) months from the date of last application. 

Sec. 6. Any candidate after being notified that he is 
qualified to become a member, and who fails to appear for 
initiation for sixty (60) days after his notification, without 
reasonable excuse, shall forfeit all money paid towards his 
initiation and membership. 

Sec. 7. Membership dates from time of initiation. 

Sec. 8. Initiation fees of this Association are one hun- 
dred ($100.00) dollars. 

Sec. 9. Any candidate thinking that his interests would 
be jeopardized by the regular Board may make application 
to the Association, giving his reasons in writing, requesting 
that he be allowed to have the Special Board at the follow- 
ing meetings and on any such request the Association shall 
take action. Any candidate making such a request must 
pay another examination fee. 
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Sec. 10. A special initiation fee to be determined by the 
Executive Board of this Association shall be charged to 
any mechanic making application, who at any time has done 
anything detrimental to the interest of this Association. 

Sec. 11. Any person after legal trial, being convicted of 
having entered this Association without the proper qualifi- 
cations, or any misrepresentation, or any person being ad- 
dicted to habitual intoxication while on the job, or being 
a bad character, shall be expelled and the money paid the 
Association shall be forfeited. 


ARTICLE XVIII 


Section 1. Any candidate having passed a satisfactory 
examination shall be balloted on, and if favorable, he may 
be initiated upon payment of balance of initiation fee. 


ARTICLE XIX 


Section 1. No assessment shall be levied on the members 
of this Association except by a two-thirds vote of members 
present at a special meeting. 


ARTICLE XX 
Suspension of Members 


Section 1. Any member owing over the amount of three 
(3) months’ dues shall stand suspended from this Associa- 
tion and shall not be entitled to any benefits until three (3) 
months after his reinstatement. 


Sec. 2. Whenever a member stands suspended for having 
owed over an amount equal to three (3) months’ dues, in 
accordance with the previous section he shall pay all 
amounts due before he is placed in good standing together 
with a one ($1.00) dollar reinstatement fee, receiving a re- 
instatement stamp from the Secretary-Treasurer to show 
that his dues have been paid to date, and that the reinstate- 
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ment has been paid for, National and Local assessments 
and fines are payable before dues. 

Sec. 3. All dues, fines and assessments shall be charged 
against a suspended member. 


ARTICLE XXI 


Clearance Card, Withdrawal Cards and 
Expulsion of Members 


Section 1. All Clearance Cards presented to this Local 
Union must be examined by the Executive Board and they 
report their recommendations to the next regular meeting. 

Sec. 2. Withdrawal cards will be granted to paid-up 
members, when they leave the trade, also to members, 
legitimately in the Pipefitting business for themselves and 
not working with the tools. 

Sec. 3. Expulsion of members, as covered by the United 
Association Constitution. 


ARTICLE XXII 
Revenue 


Section 1. Dues shall be three dollars ($3.00) per month, 
payable three (3) months at a time. 

Sec. 2. Members must have dues for first month of the 
quarter paid to receive the Quarterly Working Card and 
Button. 

Sec. 3. Members in arrears to any amount equal to three 
(3) months’ dues shall, when working, receive a weekly 
permit from the Business Agent and pay ten (10) percent 
of wages toward their indebtedness. Failing to make these 
payments, he shall sign an order on his employer, in favor 
of the Business Agent. 

Sec. 4. Should any Journeyman prevent his Apprentice 
from attending school, he shall be subject to a fine by the 
Executive Board. 
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Sec. 5. No assessment shall ever be levied on the mem- 
bers, for an individual, and no collection or free will offer- 
ing shall be taken up during the meeting for any person 
or association. 

Sec. 6. This being a protective Association, its funds 
shall be used only for its regular and legal expenses, except 
in the aid of a bona fide Labor Organization, and only 
when proposed by a member in good standing, giving two 
(2) weeks’ notice of the same. The maximum amount shall 
not exceed one hundred ($100.00) dollars. It shall take 
two-thirds vote of all good standing members present to 
carry any question relating to finance (the voting to be by 
secret ballot) all requests for financial aid shall be referred 
to the Executive Board for investigation. 

See. 7. This Association shall not be dissolved nor the 
money and property divided while there are seven (7) 
dissenting votes. 


ARTICLE XXIII 


Violations and Fines 


Section 1. Members found working for less than the pre- 
vailing scale of wages shall be fined not less than fifty 
($50.00) dollars for the first offense; a fine of one hundred 
($100.00) dollars for the second offense, and be expelled 
from the Local Union for the third. 


Sec. 2. When requested each member must show his pay 
to any other member carrying the Building Trades Work- 
ing Card, paid for the current quarter. 

Sec. 3. Any member entering the meeting in an intoxi- 
cated condition and disturbing the meeting, or any member 
using improper language or profane language shall be re- 
quested by the Chairman to leave the room. If he refuses 
to comply with the request, he shall be fined one ($1.00) 
dollar by the Presiding Officer. On the continuance of such 
conduct he shall be removed from the meeting by a com- 
mittee appointed by the Chairman. 
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Sec. 4. Any member failing to attend at least one regular 
meeting a month, and any special meeting ordered, shall be 
fined one ($1.00) dollar. Absence from the city, if notified 
by mail, cancellation date to be that of the meeting, shall 
be a valid excuse. Members desiring to be excused from 
meetings from a stated period shall ask in open meeting for 
the privilege. 

Sec. 5. Any member speaking of the actions of this Asso- 
ciation, to persons not entitled to hear same shall be fined 
not less than twenty-five ($25.00) dollars for the first 
offense. 

Sec. 6. Any member who is known to be intoxicated while 
at his work, or acting in any manner detrimental to the 
interests of this organization, or by his conduct bring re- 
proach upon this Local Union or its members, shall be 
reprimanded, fined or expelled, as the Executive Board may 
decide, provided, however, he may appeal their finding to 
the next regular meeting of the Local and the decision of 
the body shall be final. 

Sec. 7. Any member appointed or elected to a committee, 
and failing to perform his duties, shall be fined not less than 
one ($1.00) dollar for each offense, unless he can present a 
valid excuse in writing. 

See. 8. Any member after being notified, failing to attend 
the Executive Board Meeting, will be fined the sum of five 
($5.00) dollars for non-attendance, unless he can give a 
valid excuse in writing to the Chairman of the Board, who 
shall present the same to the members of the Board. 

Sec. 9. A notice or demand in writing from this Asso- 
ciation, sent by registered mail to the last known address 
of the member, shall be deemed a legal notice for any pur- 
pose. 

Sec. 10. Any member guilty of violating the working 
rules shall be assessed not less than ten ($10.00) dollars 
for the first offense, and not less than twenty-five ($25.00) 
dollars for the second offense. 
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Amendments 


All amendments to this Constitution, Rules of Order, and 
Working Rules shall be presented in writing and signed 
by fifteen (15) or more members, who have been in good 
standing in Local No. 636 for one (1) year or more and 
shall be read at three (3) regular meetings before action 
thereon can be taken. There shall not be more than one 
(1) reading at any meeting with the requirement of a 
majority for adoption. 

All previous By-Laws are hereby repealed. 


JURISDICTIONAL AGREEMENT 
Between 
L. U. No. 98 and L. U. No. 636, 
of DETROIT 


We, the undersigned, who are the duly elected representa- 
tives of the Plumbers’ Local Union No. 98 and the Pipe. 
Fitters’ Local Union No. 636, U.A. believing that the inter- 
ests of the Labor Movement as a whole, and the United 
Association in particular, may best be served by a just and 
amicable separation of the work coming under our ju- 
risdiction, as outlined in Section 151 of the Constitution 
of the United Association and with this object in view, with 
the full consent and approbation of the membership of our 
Local Unions, and superseding all former jurisdictional 
agreements that have existed between the two Local Unions, 
adopt the following, this fourth day of October, nineteen 
hundred and twenty-six: 


Work of Pipe Fitter 


I. All steam, vapor, vacuum and hot water heating sys- 
tems, and all regulating systems connected with the same. 
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II. All steam and exhaust lines, blow-off from boiler, vent 
from blow-off tank, all steam specialties, and steam appli- 
ances. 

All piping for conveying ashes and coal, either by vacuum 
or pressure, all piping for smoke burners and washers. 

ITI. Building and connecting of all water grades and 
clinker cooler in power and heating plants. 

IV. Steam and return lines for all purposes. 

V. All piping in connection with steam condensers, spray 
ponds and cooling towers. 

VI. All steam connections for hot water tanks and econ- 
omizers. 


VII. The setting of fans and air washers to be under the 
jurisdiction of the Pipe Fitter. The Plumber to connect 
drain from same and leave opening for water connection. 


VIII. All work in connection with mechanical refrigera- 
tion, including brine lines and condensers; except domestic 


cooling units (portable type) and ice water lines, which 
shall be Plumber’s work. 


IX. All pneumatic tube systems. 

X. Laying out of foundations for boilers and steam ap- 
pliances, placing fo sleeves and inserts for work covered 
in this agreement shall be the work of the Pipe Fitter. 

XI. All work in connection with oil burners for steam 
and hot water heating plants. Lubricating oil to steam en- 
gines and steam pumps. 

All welding on work specified in this agreement. 

XII. The operating and maintaining of all plants in- 
stalled by Fitters, until completion and acceptance by 
owner. 

XIII. The setting of economizers or hot water tanks with 
steam coils, to be left optional with contractor who furnishes 
same. 

XIV. Where water connection is necessary for Pipe 


259 


Fitters’ appliances. Plumber will leave opening of required 
size not to exceed ten feet (10 ft.) from such appliance. 


Work of Plumber 


I. All plumbing fixtures to be installed and connected 
by Plumbers. 

II. All water, sewer, waste and vent pipes in connection 
with plumbing fixtures. 

TIT. All lead pipe, sheet lead and block tin. 

IV. Bell and spigot pipe of every description and for 
whatever purpose (excepting that covered by Sprinkler 
Fitter agreement, and circulating lines to spray ponds, 
belonging to Pipe Fitter) shall be installed by Plumbers. 

V. All cast and wrought iron conductor pipes, roof sumps, 
and gravel basins. 

VI. All drain openings for Pipe Fitters’ appliances. 

VII. Assemblying, setting and connecting all pumps in 
connection with water supply to house tanks or plumbing 
fixtures. All hand power lift and force pumps, cellar 
drainers, bilge pumps, elector and sumps, also water power 
pumps, water meters and connections. Filters, Violet Ray 
apparatus and all other water appliances. 

VIII. Assemblying, setting and connecting all fire pumps, 
standpipes, fire lines and attachments, not included in 
Sprinkler Fitters’ work. 

IX. Setting and connecting all house tanks, surge tanks, 
and pressure tanks, as well as hot water heaters in connec- 
tion with plumbing fixtures. 

X. Ice water piping, drinking fountains, filters, purifiers, 
pumps, and all material, and work in connection with the 
same. 

XI. All piping for domestic refrigeration (portable type) 
and all piping for soda fountains, bars, or restaurant equip- 
ment, except steam or mechanical] refrigeration. 
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XII. All gas appliances, equipment and piping. All fume 
pipes from gas appliances. 

XIII. All vacuum cleaning systems. 

XIV. All air lines in connection with ejectors, or other 
plumbing fixtures. 

XV. All water, waste, acid, vent pipes and air lines, to 
be installed in laboratories, doctors’ and dentists offices. 
(Except air piping and process pipe work in manufacturing 
laboratories, which shall be the work of either Plumber 
or Fitter.) 

XVI. All bathroom and toilet accessories such as towel 
racks, or bars, hooks, paper holders, metal cabinets, glass 
shelves, ete. 

XVII. The setting of hot water tanks with steam coils 
or economizers shall be left optional with the contractor 
who furnishes same. 

XVIII. Laying out of foundations, placing of sleeves 
and inserts, for work covered by this agreement, shall be 
the work of Plumber. 


Work That May Be Done By Pipe Fitter 
or Plumber 

I. Pipe railing or racks. 

IZ. Gasoline and kerosene piping and appliances. 

III. Oil piping, except as covered by Pipe Fitter’s work. 

IV. Air piping and equipment for power work, riveting, 
drilling and hoisting on building except as covered by 
Plumbers’ Work. 


V. Hydraulic piping and equipment for mechanical pur- 
poses. 


VI. All liquid or what is known as process pipe work, 
except when bell and spigot is used, which is to be Plumbers’ 
work. 

Violations of this agreement, may be reported by either 
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party to the agreement, and the violator punished as the 
Joint Executive Board may decide, in this particular case 


Plumbers No. 98 


Jos. Gidlow 
Otto Denske 
Robert Mouat 
Geo. Stoops 
James McNern 
George Masterson, 
Business Manager, 
L. U. No. 98 
Pipe Fitters No. 636 


C. F. Wells, Pres. 

George H. Dean 

Edw. Thal 

Daniel O’Connor 

George Kiding 

Robert Wright, 

Business Manager, 

L. U. No. 636 
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NATIONAL LABOR RELATIONS BOARD 


Case No. 7-CA-1709 Etal. 
G. C. Official Exhibit No. 8. 
Disposition 
Identified 
Received 
Rejected 
In the matter of Detroit Assn. of Plumbing Contractors. 
Date 16/59. Witness Mr. Pisarski. Reporter J. Sealey. 
No. Pages 11. 


NATIONAL CONSTRUCTION 
AGREEMENT 


for the United States of America 


THIS AGREEMENT entered into this 1st day of Sep- 
tember, 1957, by and between Johnson Service Company 


(hereinafter called the “Employer”) and the UNITED 
ASSOCIATION OF JOURNEYMEN AND APPREN- 
TICES OF THE PLUMBING AND PIPE FITTING 
INDUSTRY OF THE UNITED STATES AND CANADA 
(A. F. L.-C. I. 0.) (hereinafter called the “Union”). 


* ° ° ° s 


WITNESSETH: 


WHEREAS, the Employer is engaged in the plumbing 
and pipe fitting industry throughout the United States, and 
is known as a “National Constructor” in the industry and 
in the performance of such work requires the services of 
competent, skilled and qualified journeymen, and 

WHEREAS, the Union is affiliated with the American 
Federation of Labor-Congress of Industrial Organizations, 
and has in its membership in Local Unions throughout the 
United States and Canada, competent, skilled and qualified 
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journeymen and apprentices to perform all work coming 
within the trade and craft jurisdiction, and 

WHEREAS, the Employer and the Union desire to 
mutually establish and stabilize wages, hours and working 
conditions for journeymen and apprentices employed on 
a national basis with said Employer, and further, to encour- 
age closer cooperation and understanding between the Em- 
ployer and the Union in the Plumbing and Pipe Fitting 
Industry to the end that a satisfactory, continuous and 
harmonious labor relationship will exist between the parties 
to this agreement. 

NOW, THEREFORE, the Undersigned Employer and 
Union in consideration of the mutual promises and cove- 
nants herein contained mutually agree as follows: 


ARTICLE I 
Recognition 


The Employer recognizes the Union as the sole and ex- 


elusive bargaining representative for all journeymen and 
apprentices in the employ of the Employer with respect 
to wages, hours and other terms and conditions of employ- 
ment, on any and all work described in Article II of this 
Agreement. 


ARTICLE II 
Trade or Work Jurisdiction 


This agreement covers the rates of pay, rules and work- 
ing conditions of all journeymen and apprentices engaged 
in the installation of all plumbing and/or pipe fitting sys- 
tems and component parts thereof, including fabrication, 
assembling, erection, installation, dismantling, repairing, 
reconditioning, adjusting, altering, servicing and handling, 
unloading, distributing, reloading, tying-on and hoisting of 
all piping materials appurtenances and equipment, by any 
method, including all hangers and supports of every de- 
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scription and all other work included in the trade jurisdic- 
tional claims of the United Association. 

In recognition of the above work jurisdictional claims, 
it is understood that the assignment of work and the settle- 
ment of jurisdictional disputes with other Building Trades 
organizations shall be adjusted in accordance with the pro- 
cedure established by the National Joint Board or any suc- 
cessor agency of the Building Trades Department. 

There shall be no work stoppage because of jurisdictional 
disputes. 


ARTICLE III 
Scope of Agreement 


All wages and working conditions hereunder shall be 
effective on all plumbing and pipe fitting work performed 
by the Employer or by any person, firm or corporation 
owned or financially controlled by the Employer, in all 
places in the United States. 


ARTICLE IV 
Union Security 


All journeymen and apprentices hereunder, members of 
the Union now in the employ of the Employer shall remain 
members in good standing in the Union during the term of 
this Agreement. All journeymen and apprentices covered 
by this Agreement, hereinafter employed by the Employer, 
shall become members of the Union on the earliest date 
provided by applicable Federal Law after their employ- 
ment, or the date of the contract, whichever is later and 
shall remain members of the Union in good standing during 
the term of this contract. (This clause shall be effective 
only in those states permitting union security.) 

In interpreting good standing, an Employer shall not 
discharge any Employee for non-membership in the Union. 
(a) If he has reasonable grounds for believing that such 
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membership was not available to the Employee on the same 
terms and conditions generally applicable to other mem- 
bers, or (b) that the Employer has reasonable grounds for 
believing that membership was denied or terminated for 
reasons other than the failure of the Employee to tender 
the periodic dues and initiation fee uniformly required as 
a condition of acquiring or retaining membership. 

Either party to this agreement shall have the right to 
re-open negotiations pertaining to union security when the 
Federal Laws applicable thereto have been changed by 
giving the other party 30 days’ written notice. 


ARTICLE V 
Hiring of Men 


In hiring men the Employer shall be the sole judge of 
the number of men required, and the initial requests for 
the furnishing of journeymen and apprentices shall be 


made to the Local Union within whose jurisdiction the 
work is being performed. All questions as to the territorial 
jurisdiction of a Local Union or on “open territory” shall 
be decided by the United Association. 

The Employer shall have the right to determine the 
competency and qualifications of men referred by the 
Loeal Union having jurisdiction and the right to hire and 
discharge accordingly. No employee shall be otherwise 
discharged except for just cause. 

The Union agrees to furnish at all times to the Em- 
ployer duly qualified journeymen and apprentices in suffi- 
cient number as may be necessary to properly execute work 
contracted for by the Employer in the manner and under 
the conditions specified in this Agreement. 

If the Local Union in the territory or territories where 
the Employer holds a contract fails to supply sufficient 
competent and capable journeymen and apprentices, as de- 
scribed herein, the Employer may request the United Asso- 
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ciation to furnish such additional employees as it may re- 
quire. 

If upon request the Local Union or the United Associa- 
tion is unable to supply journeymen with special skills, 
the Employer may secure journeymen from out-of-town 
labor market areas. Journeymen with special skills shall 
perform any work coming within the coverage of this agree- 
ment. 


ARTICLE VI 
Minimum Wages and Local Agreement Conditions 


Journeymen. The minimum scale of wage in the United 
States shall be $2.75 per hour for journeymen and $3.00 
per hour for foremen, except where the Employer has a 
contract for work in a territory where a Local Union of 
the United Association has negotiated an established wage 
rate higher than the minimum, the higher wage rate shall 
be paid. 

The Employer agrees that wherever the Local Union’s 
collective bargaining agreement provides for a higher 
straight time hourly rate or a higher overtime rate, or 
lower hourly workday or workweek, or for paid holidays 
or vacations, or premium pay for work on a National or 
State Holiday, the Local Agreement shall prevail. 

All other provisions of a Local Agreement dealing with 
the terms and conditions of employment shall be subordi- 
nate to this contract. 

Any provision of a Local Collective Bargaining Agree- 
ment contrary to, or in conflict with, this contract, or con- 
trary to the intent and meaning of this contract, shall be a 
violation of this agreement. 

The Employer shall make payments only into the follow- 
ing four fringe benefit funds legally negotiated and estab- 
lished by a Local Collective Bargaining Agreement: 

1. Health and Welfare Fund 

2. Pension Fund 
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3. Vacation Fund 

4. Apprenticeship or Journeyman Training Funds, where 
the Employer participates in, or becomes a party to, 
the negotiations and becomes a party to the Local 
Union Agreement. 

Where the Local Union Agreement provides for the pay- 
ment of fringe benefits in a lump sum payment, the Em- 
ployer shall not be compelled to pay the lump sum payment, 
but shall only pay pro rata the hourly rate agreed upon in 
the Local Agreement to be paid to: 

1. Health and Welfare Fund 

2. Pension Fund 

3. Vacation Fund 

4. Apprenticeship or Journeyman Training Funds, where 

the Employer participates in, or becomes a party to, 
the negotiations and becomes a party to the Local 
Union Agreement. 


Apprentices. The Apprentice wage rates shall be the wage 


provided in the local agreement in the territory of the 
Local Union having jurisdiction. 

The responsibility for selecting and employing the re- 
quired number of apprentices and the administration of the 
local apprentice system shall be governed by the terms and 
procedure provided in the local agreement of the Local 
Union having territorial jurisdiction where the job is per- 
formed. 


ARTICLE VII 
Educational Trust Fund 


The Employer and the Union do hereby agree to set up 
and establish an Educational Trust Fund for the training 
of apprentices and journeymen. Except where the Em- 
ployer pays into a Local fund, as provided for in Para- 
graph 24 of this article, the Employer agrees to pay and 
contribute to such Educational Trust Fund the sum of Two 
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and One-Half Cents (214¢) per hour for each hour of work 
performed on and after date of signing for all journeymen 
and their apprentices in the employ of the Employer. Pay- 
ment of said Two and One-Half Cents (214¢) per hour 
to the Educational Trust Fund shall be in accordance with 
the terms of the Trust Indenture Agreement referred to 
below. 

The Educational Trust Fund shall be controlled and ad- 
ministered by a Board of Trustees composed of an equal 
number of Employer and Union representatives. The Em- 
ployer and the Union will execute a Trust Indenture Agree- 
ment carrying out the purposes of this Agreement. 

Where a National signed Contractor is a member of the 
Local Contractors Association, and participates in the 
negotiations for a local agreement that provides for ap- 
prentice and journeyman educational contributions equal 
to, or exceeding that, required by the National Construction 
Agreement, only in this case will the National signed 
Contractor pay into the respective local apprentice and 
journeyman educational training fund, and will not be sub- 
ject to any payment into the National Educational Trust 
Fund, providing the Local Fund payments are equal to or 
more than the payments set out in Paragraph 22 of this 
agreement. 

In case the payments to the Local Apprentice and Jour- 
neyman Educational Training Fund are less than the 
amount set out in Paragraph 22 of this agreement the 
difference will then be paid (by the contractor signatory 
to the National Construction Agreement and a respective 
local agreement) into the National Educational Trust Fund. 


ARTICLE VIII 


Hours of Work, Overtime and Shifts 


Hours of Work. Bight (8) hours shall constitute a day’s 
work beginning at 8:00 a. m. and ending at 5:00 p. m. unless 
otherwise provided by mutual agreement. The day shift 
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work week shall be forty (40) hours beginning Monday at 
8:00 a. m. and ending Friday at 5:00 p.m. The work week 
for the second shift and thrid shift shall be established in 
paragraph 27 hereof. 


Overtime. Overtime wage rates shall be paid for at time 
and one-half the regular rate, unless a higher overtime 
rate is provided for in the legally negotiated and established 
local collective bargaining agreement in the area in which 
the work is being performed, in which case the higher rate 
shall be paid. 


Shifts. Shift work may be performed at the option of 
the Employer. However, when shift work is performed 
it must continue for a period of not less than five consecu- 
tive work days. The day shift shall work a regular eight 
hour shift as outlined in Paragraph 25 of the Article above. 
Employees working the second and third shifts shall receive 
pay for actual hours worked. The hourly rate for men on 
the second and third shifts shall be fifteen per cent (15%) 
over and above the basic hourly rate. 


ARTICLE IX 
Reporting Pay 


Any employee after being hired and reporting for work 
at the regular starting time and for whom no work is 
provided, shall receive pay for two (2) hours at the regular 
rate of wage, unless he has been notified before leaving 
his home not to report and any employee who reports for 
work and for whom work is provided shall receive not less 
than four (4) hours’ pay and if more than four (4) hours 
are worked in any one day, he shall receive not less than 
a full day’s poy. However, the exceptions shall be when 
weather or strike conditions make it impossible to put such 
an employee to work or where stoppage of work is occa- 
sioned thereby, or when an employee leaves work on his 
own accord. 
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ARTICLE X 
Travel Time & Transportation Expense 


Travel at the Direction of the Employer from one Local 
Union’s Jurisdiction to Another. 


When an employee is directed by the Employer to travel 
to a job away from his home to an out-of-town job, or from 
one out-of-town job to another and such move requires the 
individal to change his residence, the Employer shall pay 
transportation expense, such as railroad fare, plus pullman 
fare if travel by night is required, meals and subsistence 
and travel time based on the straight time hourly rate at 
the location of the new job not to exceed (8) hours in any 
one calendar day. 

It is agreed that the intent of this paragraph is to ex- 
press the obligation of the Employer to transport the man 
to jobs outside of the jurisdiction of the Local Union in 
which he has been working when he is directed by the Em- 
ployer to so move. It does not apply to men who travel 
to any job on their own volition without the Employer’s 
order or direction nor to men supplied to the Employer 
under the provisions of Article V, unless special provisions 
are made for extraordinary situations. 


Daily Travel 


The payment of travel or subsistence expense on any job 
performed under the terms of this agreement shall be first 
established and approved by the United Association. 


ARTICLE XI 
Pay Day 


Pay day shall be once each week, or as provided for in 
Local Agreements. Employees are to be paid before the 
end of their regular shift. When employees are laid off 
or discharged, they shall be paid wages due to them at the 
time of lay-off or discharge. 
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Union Representation and Access 
to jobs 


Authorized representatives of the Unions shall have ac- 
cess to jobs where employees covered by this Agreement 
are employed, providing they do not unnecessarily interfere 
with the employees or cause them to neglect their work, 
and further provided such Union representative complies 
with customer rules. 

A steward shall be a working journeyman appointed by 
the Business Manager or Business Agent of the Local 
Union who shall, in addition to his work as a journeyman, 
be permitted to perform during working hours such of his 
union duties as cannot be performed at other times. The 
Union agrees that such duties shall be performed as expedi- 
tiously as possible and the Employer agrees to allow the 
Steward a reasonable amount of time for the performance 
of such duties. 


ARTICLE XIII 


Supervision 


The selection and appointment of general foremen and/or 
foremen is the responsibility of the Employer in keeping 
with this Agreement. 


ARTICLE XIV 
Welding Tests 
Whenever a welding test is required by the Employer it 
is agreed that the employee while taking such test shall be 
in the employ of the Employer. 
ARTICLE XV 
Subcontractors 
The Employer agrees not to sublet or contract out any 
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work covered herein unless the contractor to whom the 
work is sublet is in agreement either with the Union or any 
of its Local Unions. 


ARTICLE XVI 
Fabrication 


The parties agree that this article is a material and sub- 
stantial part of this agreement, establishing terms of em- 
ployment. 

Piping 2 inches in diameter and under shall be fabricated 
on the job site; piping over 2 inches in diameter at the 
option of the Employer may be fabricated on the job site 
or inashop. Unless a part of a dimentioned welded pipe 
formation, the butt welding of all mill run lengths, regard- 
less of size, shall be done on the job site. 

All piping for comfort heating and air conditioning will 
be fabricated at the job site. This includes boiler plants 
used only for generating steam for comfort heating systems. 

Piping requiring heat or other special treatment or the 
use of special tools and equipment may be fabricated on the 
job site or in the shop. 

All rods over 2 inches in diameter may be fabricated on 
the job site or in a shop. 

Where the word “shop” is used in this section it shall 
be defined as a pipe fabricating shop under agreement with 
the United Association or one of its Local Unions. 

The United Association and its affiliated Local Unions 
reserve the right to refuse to handle, erect or install fabri- 
cated piping, as above set forth, sent to the job that has 
not been fabricated by Building Trades Journeymen and 
Apprentices employed by an employer under an agreement 
with the United Association or its affiliated local unions and 
receiving the prevailing building-construction wage rate in 
effect wherever the pipe fabricating shop may be located. 
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Grievance Procedure and Cancellation 


There shall be established a National Arbitration Board 
consisting of three representatives appointed by the United 
Association, and three representatives appointed by the 
National Constructors Association. Either party shall have 
the right to appoint alternates for its representatives. 
Within 30 days after the signing and execution of this 
agreement the National Constructors Association and the 
United Association shall notify each organization of their 
respective appointments to the Arbitration Board. The 
Board shall elect a chairman and a secretary from its 
members and shall appoint a neutral person who shall not 
be a member of the Board and who shall serve as perman- 
ent impartial arbitrator during the life of this Agreement 
or until his successor is named by the Board. 

This National Arbitration Board shall stand during the 
life of this Agreement. All disputes and controversies as 
to the meaning or intepretation of any provision of this 
agreement shall be treated as a grievance and disposed of 
in accordance with the following steps: 

1. Any such grievance shall be first adjusted between 
representatives of the local union and the contractor and, 
if not settled— 

2. Between the International representative of the United 
Association and the contractor or contractors involved, and 
if not settled— 

3. Then the grievance shall be submitted for arbitration 
in the following manner: A request for arbitration shall 
be in writing and shall be filed with the member of the arbi- 
tration board designated as Chairman. A copy of such 
written request shall be properly served by the Board on 
both parties to this agreement, together with the contractor 
or contractors involved. Such request for arbitration shall 
contain a statement of the grievance or matter to be arbi- 
trated, and the Board shall set the matter for arbitration 
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hearing in Washington, D. C., or such other place as the 
Board may determine, not later than seven days after 
request for arbitration has been filed with it. Notice of 
time and date of such hearing shall be given to the Union 
and to the contractor or contractors involved to appear 
and be heard. 

If the National Arbitration Board is unable to reach a 
decision within six days after the hearing or the Board 
decides it is deadlocked, then within a period of not more 
than seven days thereafter, the impartial arbitrator shall 
hear and decide the matter. The decision of the impartial 
arbitrator shall be final and binding on all parties. 

The expense of the National Arbitration Board and of the 
impartial arbitrator if required, shall be borne equally by 
the disputing parties. 

Either party to this agreement may, in the event of the 
failure of the other party to comply with the arbitration 
award issued pursuant hereto, within thirty days cancel this 
agreement insofar as it relates to the party to the dispute 
who has failed to comply with the award on 48 hours writ- 
ten notice to that party. It is understood and agreed that 
there shall be no suspension of work or strike or lockout 
until the grievance and arbitration procedure has been 
exhausted. 

It shall not be a violation of this agreement or of the no- 
strike clause if members of the United Association refuse 
to cross a picket line established in accordance with the 
rules of the Building and Construction Trades Department. 

Nothing contained in this Article shall apply to any con- 
troversy or dispute arising out of the notice of change, 
modification or termination of this Agreement and Article 
XVIII hereof. 


ARTICLE XVIII 
Duration and Termination 


This agreement shall be in effect from date of execution 
to June 17, 1958, and from year to year thereafter, unless 
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notice of termination or modification is given in writing by 
either party to the other party, sixty (60) days prior to each 
anniversary date. 


Signed and subscribed to this 21st day of August, 1957. 


Name and address of all sub- Jonnsox SERVICE Company 
sidiaries or branches which 507 E. Michigan Street 
are covered by this agreement Br. 6-9200 
with the parent company: Milwaukee 1, Wis. 
/8/ Hersert H. Koepke 
Assistant Secretary 
UNITED ASSOCIATION 
OF JOURNEYMEN AND 
APPRENTICES OF THE 
PLUMBING AND PIPE- 
FITTING INDUSTRY OF 
THE UNITED STATES 
AND CANADA 
/s/ Peter T. ScHormann 
General President 
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General Counsel’s Exhibit 9 


List of members of the DETROIT ASSOCIATION OF 

PLUMBING CONTRACTORS who hire pipefitters, mem- 
bers of LOCAL #636—As of November 4, 1957. 
Wm. A. Adam Co., 8810 Grinnell Ave., Detroit 13, Mich. 
Armstrong Plbg. & Htg. Co., 14460 Dexter, Detroit 38, Mich. 
Arrow Plbg. & Htg. Co., 22343 Fenkell, Detroit 23, Mich. 
Drake-Avery Co., 4141 Marquette Bldg., Detroit 26, Mich. 
Carl Bartone Co., 18740 Mack Ave., Grosse Pte. 36, Mich. 
Allen Briggs Co., 14051 W. 11 Mile, Oak Park 37, Mich. 
Alban Brinkman, 10343 Harper, Detroit 13, Mich. 
Broedell Plbg. & Htg. Co., 20229 Mack Ave., Grosse Pte. 

Woods 36, Mich. 

J. B. Cain Co., 14850 Livernois, Detroit 38, Mich. 
Stanley Carter Co., 13540 Linwood, Detroit 38, Mich. 
Chelsea Co., 17140 Denver, Detroit 24, Mich. 

Davis Brothers, 2631 Bagley Ave., Detroit 16, Mich. 

J. P. Davis Co., 14580 Lesure, Detroit 27, Mich. 

Peter Eddy & Son, 5929 Horger, Dearborn, Mich. 
Evans Heating Co., 25751 W. Warren, Dearborn, Mich. 
Farrington Co., 15100 Castleton, Detroit 27, Mich. 

Free Plbg. & Htg., 20515 Hoover Rd., Detroit 5, Mich. 
Galvin & Lane, 1748 E. Gd. Blvd., Detroit 11, Mich. 
Glanz & Killian Co., 1761 W. Forest, Detroit 8, Mich. 
Goss Mechanical Contrs., 3409 Ludden, Detroit 7, Mich. 
Great Lakes Power Piping, 8333 W. Chicago, Detroit 4, 

Mich. 

John E. Green Co., Inc., 220 Victor Ave., Highland Park 3, 

Mich. 

Griffin Brothers, 19774 Olympia, Detroit 19, Mich. 

Hafke Brothers, 3305 Gratiot, Detroit 7, Mich. 

Harrigan & Reid, 1365 Bagley, Detroit 26, Mich. 

J. R. Hilbert Co., 14851 E. 7 Mile Rd., Detroit 5, Mich. 
Howard Contrs., 27052 W. 7 Mile Rd., Detroit 19, Mich. 
H. LeRoy Johnson Ine., 14303 Joy Rd., Detroit 28, Mich. 
Johnson, Larsen & Co., 6530 Beauibien St., Detroit 2, Mich. 


K & K Plbg. & Htg., 12538 Greiner, Detroit 5, Mich. 

Ben Kaplan, 5135 E. MeNichols, Detroit 12, Mich. 

Joseph P. Kropf, 17425 Mack Ave., Detroit 24, Mich. 

Krank Kurrie, 19184 Mt. Elliott, Detroit 34, Mich, 

Laya Plbg. & Htg. Co., 11025 Morang Dr., Detroit 24, Mich. 

Lorne Plbg. & Htg. Co., 641 W. Congress St, Detroit 26, 
Mich. 

Major Plbg. & Htg. Co., 824 Bagley Ave., Detroit 26, Mich. 

L. L. MeConachie Co., 2940 Mt. Elliott, Detroit 7, Mich. 

Donald Miller Co., 1720 Brush St., Detroit 26, Mich. 

Guy E. Murphy Co., Inc., 1439 Fort St., Wyandotte, Mich. 

J.D. Naylor & Son, 9997 Hartwell, Detroit 28, Mich. 

J. L. O’Loughlin Co., 14555 Stansbury, Detroit 27, Mich. 

Page Plbg. & Htg. Co. 100 W. Pleasant St., River Rouge 18, 
Mich. 

James W. Partlan Co., 283 E. Robinwood, Detroit 3, Mich. 

The Peckham Co., 14270 Wyoming, Detroit 38, Mich. 

Pieschke Brothers, 8535 Gratiot, Detroit 13, Mich, 

Wm. J. Rewoldt Co., 4220 Grandy Ave., Detroit 7 » Mich. 

Shaw-Winkler Inc., 14855 Ward Ave., Detroit 27, Mich. 

Jack Skitch, 2619 W. 14 Mile Rd., Ray al Oak, Mich. 

R. L. Spitzley Co., 1200 W. Fort, Detroit 26, Mich. 

Standard Plbg. & Htg., 335 Goodell St. River Rouge 18, 
Mich. 

Chas. A. Strand Co., 20445 Glendale, Detroit 23, Mich. 

W. Wilbur White, 14265 Birwood, Detroit 38, Mich. 

Stroll-Comerford, 2332 W. Davison, Detroit 38, Mich. 

Bruce Wigle Plbg., 17600 Livernois, Detroit 21, Mich. 

Zeni & Maguire, 12216 Woodrow Wilson, Detroit 6, Mich. 
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General Counsel’s Exhibit 10 


MECHANICAL CONTRACTORS’ ASSOCIATION 
OF DETROIT, INC. 


MEMBERSHIP ROSTER 


Allen Briggs Company 
14051 W. 11 Mile Rd. 
Oak Park 37, Mich. 

LI 2-3323 


Wm. A. Adam Company 
8810 Grinnell 
Detroit 13, Mich. 

WA 1-0218 


Davis Bros., Inc. 

2631 Bagley Ave. 

Detroit 16, Mich. 
TA 5-2552 


Robert Carter Corp. 

P. O. Box 5149 

Detroit 35, Mich. 
BR 3-4500 


Farrington Company 
15100 Castleton 
Detroit 27, Mich. 

VE 7-3050 


Glanz & Killian Co. 

1761 West Forest 

Detroit 8, Mich. 
TE 1-7820 


Goss Mechanical Contr. Co. 


3409 Ludden Ave. 
Detroit 7, Mich. 
LO 7-6610 


James & Roach, Inc. 
5019 Tireman 
Detroit 4, Mich. 

TY 88410 


Johnson, Larsen & Co. 
6530 Beaubien 
Detroit 2, Mich. 

TR 5-3746 


Mechanical Heat & Cold, Inc. 
12320 Hamilton 
Detroit 3, Mich. 


The Donald Miller Co. 
3250 Bellevue 
Detroit 7, Mich. 

WA 49800 


J. L. O'Loughlin Co. 

14555 Stansbury 

Detroit 27, Mich. 
VE 8-9200 


Page Plbg. & Htg. Co. 

100 West Pleasant 

River Rouge, Mich. 
VI 3-3450 


W. J. Rewoldt Co. 

4220 Grandy Ave. 

Detroit 7, Mich. 
WA 3-8374 
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Shaw-Winkler, Inc. Lloyd S. Thornton Co. 
14855 Ward Ave. 1675 Maple Rd.—Rte. #4 
Detroit 27, Mich. Birmingham, Mich. 

VE 8-0500 MI 4-2900 


R. L, Spitzley Htg. Co. Zeni & Maguire Co. 
1200 West Fort St. 12321 Woodrow Wilson 
Detroit 26, Mich. Detroit 6, Mich. 

WO 1-0840 BR 3-4500 


ASSOCIATE MEMBERS 


American Refrgerating Co. W.'T. Heaney Co. 

950 Michigan Bldg. 8425 Joy Rd. 

Detroit 26, Mich. Detroit 4, Mich. 
WO 3-7066 TE 4-7760 


Carrier Corporation York Corporation 

5301 Oakman Blvd. 5924 Second Avenue 

Dearborn, Mich. Detroit 2, Mich. 
LU 4-2701 TR 5-6320 


Detroit Ice Machine Co. 
2615 Twelfth Street 
Detroit 16, Mich. 

WO 3-6140 
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General Counsel’s Exhibit 12 


The following is a partial list of international unions who 
are members of the Building and Construction Trades 
Department of the AFL-CIO and whose constitutions pro- 
hibit or limit the participation of supervisors: 


International Association of Heat and 
Frost Insulators and Asbestos Workers, AFL-CIO 


(Page 4-5) ARTICLE II 
Membership 


“Section 1. All persons of good moral character 
(except Employers, Estimators, Salesmen, Insu- 
lations Inspectors, Employers’ Representatives, Super- 
intendents, Shop Foremen or Agents, State, County or 
Municipal Employees not engaged at our craft work) 
at work (as Mechanics or Improvers) in the practical 
mechanical application, installation or erection of Heat 
or Frost Insulation, such as Magnesia, Asbestos, Hair 
Felt, Wool Felt, Cork, Mineral Wool, Infusorial Earth, 
Mercerized Silk, Flax Fiber, Fire Felt, Asbestos 
Paper, Asbestos Curtain, Asbestos Millboard or other 
materials used in our craft, or substitutes for these 
materials or engaged in any labor connected with the 
handling or distributing of insulating materials on 
Job premises are eligible for membership.” 


International Brotherhood of Boilermakers, Iron Ship 
Builders, Blacksmits, Forgers and Helpers, AFL-CIO 


(Page 6) Delegates 


“Sec. 3. No member shall be eligible for nomination 
or election as a delegate to the International Conven- 
tion: (a) who is not a classified Mechanic, Helper, or 
Apprentice; (b) who is not free from delinquency of 
every nature to the International Brotherhood; and (c) 
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who has not been in good standing in the International 
Brotherhood and the Subordinate Lodge from which 
he is elected a delegate for a period of at least three 
(3) years immediately prior to the time of his nomina- 
tion, excepting members of newly instituted Lodges.” 


(Page 16) Qualifications of Nominees 


“Sec. 2. The officers of the International Brother- 
hood shall be nominated and elected from among the 
delegates in attendance at the Convention. No delegate 
shall be eligible for nomination or election to an Inter- 
national office, unless such delegate: (a) is a bonafied 
journeyman mechanic or helper; (b) has been in good 
standing in the International Brotherhood for a period 
of at least three (3) years immediately prior to the 
time of his nomination; and (¢) is working at the trade, 
excepting salaried officers whose time shall be fully 
occupied by the International Brotherhood, or by any 
District or Subordinate Lodge, or by the AFL-CIO.” 


(Page 59) ARTICLE II 


Subordinate Lodge Officers and Their Duties 


“Sec. 2. No member shall be eligible for nomination 
as a candidate for office or qualify to hold office or to 
serve on District or Shop Committees or in any other 
way represent members of the International Brother- 
hood, who is holding a position of superintendent, fore- 
man or supervisory position with authority to hire, 
promote, discharge, discipline, or otherwise effect 
changes in the status of employes or effectively recom- 
mend such action; or railway system inspectors; or 
leadermen who owe their appointment as such to the 
employer; or who maintains membership in another 
labor organization; or who is employed at an occupa- 
tion not represented by the International Brotherhood. 
This provision shall not be interpreted to include mem- 
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bers who intermitenly, or at regular intervals are 
employed as foremen, or assistant foremen on field 
construction, or leadermen who are working with the 
tools. Any deviation from this section shall have the 
prior approval of the International President, subject 
to confirmation by the Executive Council. A combina- 
tion of offices in a Subordinate Lodge may be per- 
mitted, subject to approval of the International Presi- 
dent, in which ease only one (1) fidelity bond shall 
be required.” 


International Brotherhood of 
Electrical Workers, AFL-CIO 
(Page 66) ARTICLE XXVI 
Withdrawal Cards— 
Participating and Honorary 


“Sec. 1. Any member who becomes a general man- 
ager or superintendent, or who retires from the 


electrical trade, may apply to the F. S. for a with- 
drawal ecard. It shall require a majority vote at a 
meeting to grant such card. But the L. U. has the 
right to require such a member to take out a with- 
drawal card if it so decides.” 


The following is a partial list of international unions who 
are members of the Metal Trades Department of the AFL- 
CIO whose constitutions prohibit or limit the participation 
of supervisors: 


International Brotherhood of Boilermakers, Iron Ship 
Builders, Blacksmiths, Forgers and Helpers, AFL-CIO . 
(SEE ABOVE) 


International Brotherhood of 
Electrical Workers, AFL-CIO 
(SEE ABOVE) 
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International Association of Machinists, AFL-CIO 


(Page 63) ARTICLE E 
MEMBERSHIP 
Eligibility 

“Sec. 1. Any machinist, die sinker, die or tool maker, 
automobile, heavy duty or aircraft machinist or 
mechanic, welder, specialist, machinist’s helper, pro- 
duction worker, helper-apprentice, or apprentice 
working in the machine or metal industry may be 
admitted to membership upon paying the required 
fee and assuming the obligation of the I.A.M., and 
provided further that said applicant does not advo- 
cate or encourage communism, facism, nazism, or any 
other totalitarian philosophy, or who, by other actions, 
gives support to these “philosophies.” 


(Page 68) Honorary Withdrawal Cards 


“See. 18. Any member who leaves the trade because 
of illness, or obtains employment outside the trade or 
industry, or obtains a supervisory position above the 
rank of working foreman, or because of circumstances 
over which the member has no control is compelled, 
as a condition of employment, to join another labor 
organization, or enters the Armed Forces of the United 
States or Canada, and upon complying with the con- 
ditions hereinafter set forth, may be issued an honor- 
ary withdrawl card by and with the approval of the 
L.L. in which membership is held. 


Application for withdrawal card, accompanied by 
a fee of 25¢, shall be made to the F\S. or S.T. of the 
L.L. who, after the application has been approved by 
the L.L., shall issue same, bearing the L.L. seal on a 
form designed and supplied by the G. L. 
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Metal Polishers, Buffers, Platers and 
Helpers International Union, AFL-CIO 


(Page 54) ARTICLE 37. 
Candidates for Membership. 


“Sec. 1. No person who is an absolute foreman, 
superintendent or manager, as hereinafter provided 
can be admitted to membership in this union. This 
section shall not be construed so as to debar persons 
who are working in co-operative shops. 

See. 2. An obsolute foreman shall be construed as 
having full power to hire and discharge or effectively 
recommend hire or discharge. This section is not ap- 
plicable to members who simply oversee or give out 
work.” 


International Molders & Foundry 
Workers Union of North America, AFL-CIO 


(Page 76-77) 
Foremen or Employer Members, Members 
Cooperative Foundries 


“Section 186. Any active member who becomes a 
foreman or any employer, which act shall not be con- 
strued as leaving the industry may be granted an 
Honorary Card by a majority vote of his local union. 
This shall not be construed as applying to members of 
a co-operative foundry or those holding shares in a 
joint company.” 


Stove Mounters International 
Union of North America, AFL-CIO 
(Page 40) ARTICLE XIV 
Cards 


“Sec. 6. Beneficiary Honorary cards shall not be 
granted to any foreman or assistant foreman where 
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such foreman devotes more than one hour per day to 
work coming under our jurisdiction as specified in 
Article 3. 

Members granted such cards shall not actively par- 
ticipate in the affairs of the Local Union. The work 
performed by such members shall be only in connection 
with instructing inexperienced workers or in meeting 
an emergency which is mutually recognized as such. In 
any event, all work performed by Beneficiary Honor- 
ary members shall be held to a minimum.” 


Upholsterers’ International 
Union of North America, AFL-CIO 
(Page 133) Local’s Affairs Confidential 


“SECTION 30. (b) Members who are engaged in 
business for themselves in a craft or trade under the 
jurisdiction of the International Union; members who 


are employed by employers in a supervisory capacity; 
members who are employed by employers in a capacity 
in which they have the power to hire and discharge 
shall absent themselves from meeting of the local union 
whenever a question concerning agreements or of 
policy towards employers is under consideration.” 


(Page 141) Withdrawal Cards 


“SECTION 6. When a good standing member re- 
tires from employment to establish a business in an 
industry under the jurisdiction of the U.IU. or is 
employed in a supervisory capacity and while in such 
capacity does not perform production work, which 
includes all work covered as such by the jurisdiction 
of the local involved, such member may apply for a 
withdrawal card, and when the local union is satisfied 
that the member is entitled to one, it shall issue the 
card with the approval of the International President. 
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The member must be paid up to date of issuance of 
card 


SECTION 7. When the laws of local unions or the 
policies of the International provide that such a person 
shall withdraw from membership in the union, the 
person shall be so notified and be given thirty (30) 
days to apply for a withdrawal card and upon failure 
to do so will stand expelled.” 


The Industrial Union of Marine and Shipbuilding Work- 
ers of America is an AFL-CIO affiliate and is engaged in 
the same industry as members of the Metal Trades Council. 
but who is not a member of the Metal Trades Council has 
the following relevant provision in its constitution: 


(Page 2) ARTICLE I 


“Sec. 3. Foremen possessing and exercising the right 
to hire and discharge, and supervisory and managerial 
employees of rank and authority equal to, or higher 
than, foremen shall not be eligible for membership in 
this Union.” 


In the Maritime industry which contains similar char- 
acteristics as the Building Trades industry in that it is 
characterized by short periods of employment with various 
employers the Seafarers’ International Union of North 
America, Great Lakes District, AFL-CIO, constitution has 
the following relevant provision: 


(Page 14) ARTICLE IX 


“Section 1. Members intending to remain on shore 
indefinitely, or sail as licensed officers or in any capa- 
city not listed in the Deck, Engine or Steward De- 
partment may retire from active membership and 
shall be granted a retiring card upon payment of dues 
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for the current month, assessments, fines or other 
indebtedness to the Union, but under no condition shall 
a retiring card be issued during a strike or lock-out.” 


The Theatrical, Television and Motion Picture industry 
is similarly characterized by employees having short 
periods of tenure with various employers. The Interna- 
tional Alliance of Theatrical Stage Employes and Moving 
Picture Machine Operators of the United States and 
Canada, AFL-CIO, has the following relevant provision in 
its constitution: 


(Page 73) Members Becoming Managers 


“Section 15. Any member of this Alliance who 
accepts a position as manager in any place of amuse- 
ment shall not be allowed voice or vote in any local 
union while holding such position; but the local union 
of which he is a member may, at its discretion, permit 
him to retain his membership therein.” 


e 


The AFL-CIO has recognized the problem of supervisory 
employees, and, therefore, in some instances has in its mem- 
bership chartered internationals composed of unions 
consisting solely of supervisors. The following would be 
a partial list: 


National Marine Engineers’ Beneficial Association 


It was organized in 1875 and is composed of licensed 
or commissioned marine engineers on vessels, boats, 
barges, scows, or any other craft flying the American 
flag, propelled by steam, gas, oil, electricity, or ma- 
chinery of any kind. 
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National Organization Masters, Mates and Pilots of 
America 


It was organized in 1887 and is composed of officially 
licensed masters, mates and pilots of lake, bay, river 
and ocean steamers and sailing vessels, and operators 
of motorboats. 


American Railway Supervisory Association, Inc. 


It is composed of supervisors as defined by the In- 
terstate Commerce Commission and was organized 
in 1934. 


Railroad Yardmasters of America 


It is composed of general yardmasters, assistant 
general yardmasters, yardmasters, assistant yard- 
masters, and stationmasters, and it was organized in 
1918. 


In 1943 the United Mine Workers and the United Con- 
struction Workers, large independent unions engaged in 
construction, allowed supervisors to come into the union. 
However, they were placed in a separate branch called the 
United Clerical, Technical and Supervisory Employees 
Union.* 


*Kabe, New Developments in Labor Relations, Bulletin No. 65, University of 
Illinois, Urbana, Illinois. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 15665 


Locau 636 oF THE UNITED ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND Pree Firrine Inpus- 
TRY OF THE UNITED StaTEs anD Canapa, AFL-CIO, 
Petitioner, 
v. 


NartonaL Lasor Retations Boarp, Respondent. 


Petition for Review to Set Aside, Enjoin or Modify an Order 
of The National Labor Relations Board 


To the Honorable Judges of the United States Court 
of Appeals for the District of Columbia: 


Local 636 of the United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry 


of the United States and Canada, AFL-CIO (hereinafter 
referred to as “Petitioner”) petitions this Honorable Court 
to review and set aside, enjoin or modify the final order of 
March 31, 1960, by the Respondent, National Labor Rela- 
tions Board (hereinafter referred to as the “Board”), by 
which Petitioner is aggrieved and its interests are adversely 
affected, and respectfully shows to the Courts as follows: 


1. Petitioner, Local 636, is a labor organization operating 
as a craft union of the building and construction industry 
in and around the City of Detroit, Michigan, and surround- 
ing area and is engaged in organizing and representing 
employees in the building and construction industry in that 
city and surrounding area. 

2. Petitioner is affiliated with the United Association of 
Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada, AFL- 
CIO, an international labor organization (hereinafter re- 
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ferred to as the ‘‘U.A.’’), whose principal place of business 
is located at 901 Massachusetts Avenue Northwest, Wash- 
ington 1, D. C. 


3. That the Respondent rendered a final decision and 
order on the 31st day of March, 1960, a copy of which is 
attached hereto and made a part hereof, marked Exhibit 
A, finding that the Detroit Association of Plumbing Con- 
tractors and the Mechanical Contractors Association of 
Detroit and the Farrington Company, the Goss Mechanical 
Contractors Company, the J. W. Partlan Company, the 
Donald Miller Company, the Johnson Service Company 
and United Engineers and Constructors, Inc. have com- 
mitted unfair labor practices, which practices they were 
ordered to cease and desist from and to take such affirmative 
action to suppress such practices, which practices are the 
basis of this Petition. 


4. This Court has jurisdiction over this action pursuant 
to Section 10(of) of the National Labor Relations Act, 49 


Stat. 452, as amended by the National Labor Relations Act 
of 1947, 61 Stat. 146, 29 U.S.C. See. 141, et seq., and as 
amended September 14, 1959, 73 Stat. 552. 


5. That the charges alleged filed against the afore-men- 
tioned companies and associations allege a violation of 
Sections 8(a)(1) and (2) of the Act, committed in the 
State of Michigan. 


6. The nature of the proceedings as to which review is 
sought is as follows: the aforementioned associations and 
companies were charged with interferring with the admin- 
istration of Local 636 of the United Association of Journey- 
men and Apprentices of the Plumbing and Pipe Fitting 
Industry of the United States and Canada, AFL-CIO, who 
was intervenor before the Trial Examiner and the Board, 
in violation of Sections 8(a)(1) and (2) of the Act, caus- 
ing or permitting ten supervisors to participate in such 
union activities as engaging in contract negotiations on 


292 


behalf of the union, voting in union elections and holding 
union offices. The Trial Examiner found that the union 
activities of these ten supervisors did not interfere with 
the administration of the union. Specifically, he concluded, 
with respect to Kelley, Krueger, McDonald, Hugh and Alvin 
McShain and Derocher, that, while they held union offices 
or voted in union elections, there was no evidence that 
these supervisors acted against the interests of the union 
or the interests of their employers or that the Respondents 
encouraged or ratified the union activities of these super- 
visors. With regard to Sieger and McNamara, who en- 
gaged in contract negotiations on behalf of the union in 
addition to voting in union elections and holding union 
office, the Trial Examiner found that Sieger did not par- 
ticipate in contract negotiations in 1958 because of the pro- 
test of one of the participating associations, although he 
did participate in negotiations with the associations in 1956. 
McNamara’s participation in 1958 was deemed a technical 
violation but, because he was the only supervisor out of 
approximately fourteen union negotiators, the Trial Exami- 
ner concluded that such activity did not warrant a finding 
of a violation. With respect to McGibbon and Luzon, the 
Trial Examiner recommended dismissal, and the Board 
agreed. The Board found that the associations and com- 
panies interferred with the administration of the union by 
acquiescing in McNamara’s participation in contract nego- 
tiations in 1957 and 1958 on behalf of the union. 


On the basis of the other union activities of McNamara 
and the rest of the supervisors, other than McGibbon and 
Luzon, the Board found that the companies and associa- 
tion, by participating through their supervisors in such 
union activities as holding union office and voting in union 
elections, that each respective employer of these supervisors 
interferred with the administration of the union in violation 
of Section 8(a)(1) of the Act. These supervisors were 
long time members of the union, having progressed from 
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journeymen status to their present rank of supervisor. 
They were no longer in the bargaining unit, as defined by 
the Act. The Board held that they may retain their mem- 
bership in the union but that the rule of respondent superior 
was decisive of the issue for the Board deemed that mere 
participation without more by these supervisors in union 
affairs constituted, in effect, participation by the employers 
in union activities through the supervisors and that this 
was unlawful. The Board reached this conclusion even 
though the following facts contained in the record were 
undisputed : 


Witnesess for the companies testified that they had no 
knowledge of their employee supervisors engaging in union 
activities nor ever discussed or had occasion to discuss 
their employee supervisors’ union activities, nor did they 
ever receive any benefits, directly or indirectly, because of 
any union activities of the ten supervisors, nor did the com- 
panies or associations ever cause or encourage any of the 
ten cited employees to attend membership meetings or to 
vote in any union elections, none of the employee super- 
visors were, or ever considered themselves, as agents or 
representatives of their employer in union affairs but al- 
ways acted in their individual capacity as members of the 
union; none of the employee supervisors ever discussed 
their union activities with their employers; no acts of the 
supervisors, insofar as their union activities were con- 
cerned, either directly or indirectly, ever resulted in any 
benefit to the employers. To the contrary, some of these 
supervisors actively opposed their employers’ wishes, in 
one case refusing to participate in installations of certain 
pipe, in accordance with union rules. None of the employ- 
ers, by promise, reward or threats of reprisals or in any 
other way ever attempted to influence the ten cited em- 
ployees in their activities as union members; no officer of 
management ever caused the ten employees to attend or 
participate in membership meetings; no officer or any one in 


294 


management caused the employees to vote in union elections 
nor encouraged, influenced or caused the employees to seek 
union office or even to become members of the union. The 
membership never favored the employers at union meetings 
or otherwise because the said supervisors engaged in union 
affairs; nor were the members told, either directly or in- 
directly, by any of the supervisors that they were directed 
by their companies to become union members or officers; 
and, lastly, never did the membership observe any action 
by the named supervisors, nor did the supervisors ever 
tell the members anything which would lead the member- 
ship to believe that the said supervisors were acting con- 
trary to the interests of the union or acting as representa- 
tives of the companies and associations, on their behalf 
with regard to the internal affairs of the union. Thus, 
the Board has ruled that mere participation without more 
by supervisors in the internal affairs of the union consti- 
tutes the union as company assisted and is an unlawful 
interference with the administration of the union. 

7. That the theory of the Board that supervisors merely 
participating in union affairs constitutes a per se violation 
of Sections 8(a)(1) and (2) is wrong in fact and in law. 
Such participation, at most, merely raises a factual ques- 
tion and there is a total lack of facts in this case to sustain 
the inference which the Board drew here. Any such in- 
ference was rebutted by the uncontradicted testimony con- 
tained in the record. 

8. That application of the Board’s theory to the building 
construction trades and metal trades is impracticable and 
contrary to tradition and custom in the industry for many 
years past. A substantial number of craftsmen in the 
industry, at one time or another, becoming supervisors and 
a ruling that supervisors cannot be active in trade unions 
would defeat the objectives which the National Labor Rela- 
tions Act, as amended, seeks to protect. The ruling would 
weaken the Petitioner in that the older members with 
experience in union affairs would be denied the right to 
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engage in union affairs to the benefit of all members of 
the Petitioner. 

9. That the Board’s per se doctrine of supervisors’ union 
activitiy as company assisted based on the doctrine of 
respondent superior is incorrect in law and violative of 
the purposes of the National Labor Relations Act, as 
amended. That the Board’s order and interpretation of 
law would deprive the Petitioner and the individual mem- 
bers of its union of their rights guaranteed under the Act, 
under their International’s Constitution, under their Local 
union by-laws and be contrary to the historic customs of 
the building construction trades and metal trades unions. 
That the Board’s reversal of the findings of fact and con- 
clusions of law of the Trial Examiner is not supported in 
the record considered as a whole and is actually contrary 
thereto. That no basic factual or legal reasons are set 
forth by the Board which would permit the illogical reversal 
of the Trial Examiner’s report and recommendations. 

WHEREFORE, Petitioner prays: 

1. That a certified copy hereof be forthwith served ac- 
cording to law upon the Respondent, National Labor Rela- 
tions Board, and the Respondent, National Labor Relations 
Board, be required, in conformity with law, to certify to 
this Court a transcript of the record of the proceedings 
wherein said order was entered, including the testimony, 
evidence and exhibits taken, the pleadings, the intermediate 
report of the Trial Examiner and the exceptions taken 
thereto, and the findings, conclusions and opinions and 
order of the National Labor Relations Board. 

2. That said proceedings, findings, conclusions and order 
be reviewed by this Court. That the order of the Board 
be set aside, vacated and annulled en toto wherein the 
Board ordered the companies and associations to cease and 
desist from the aforesaid unfair labor practices and to take 
such affirmative action which the Board felt was designed 
to effectuate the purposes of the Act. 
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3. That the Court exercise its jurisdiction and grant to 
Petitioner such order and such other and further relief in 
the premises as the rights and equities of the cause may 
require and to the Court may seem just and proper. 


Respectfully submitted, 


Martin F. O’Donoghue, Jr. 


Counsel for Petitioner 
831 Tower Building 
Washington 5, D. C. 


Of counsel: 
Zwerdling and Zwerdling 


A. L. Zwerdling 
3426 Cadillac Tower 
Detroit, Michigan 


Certificate of Service 


This is to certify that a copy of the foregoing “Petition 
for Review to Set Aside, Enjoin or Modify an Order of the 
National Labor Relations Board” was this day served upon 
the Respondent, National Labor Relations Board, by leav- 
ing a copy thereof with Mr. Marcel Mallet-Prevost, As- 
sistant General Counsel, National Labor Relations Board, 
330 C Street Southwest, Washington, D. C. 


Dated this 11th day of April, 1960. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nationa, Lazor Retations Boarp, Petitioner, 
v 


Derrorr Assocration or PLumsinc Contractors; MEcHAN- 
1caL Contractors Association or Detrorr; Farrincton 
Company; Goss MecuanicaL ConTRACTorS Company; 
J. W. Parttaxp Company; Donatp Mitten Company; 
Jounson Service Company; Unirep ENcINeerRS AND 
Constructors, Inc., Respondents. 


Petition for Enforcement of an Order 
of the National Labor Relations Board 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 
The National Labor Relations Board, pursuant to the 

National Labor Relations Act, as amended, (61 Stat. 136, 29 

U. S. C., Sees. 151, et seq., as amended by 73 Stat. 519), 

hereinafter called the Act, respectfully petitions this Court 

for the enforcement of its Order against Respendents, De- 
troit Association of Plumbing Contractors, Mechanical 

Contractors Association of Detroit (hereinafter called Re- 

spondent Associations), their officers, agents, successors and 

assign, and Farrington Company, Goss Mechanical Contrac- 
tors Company, J. W. Partland Company, Donald Miller 

Company, Johnson Service Company, and United Engineers 

and Constructors, Inc. (hereinafter called Respondent Com- 

panies), their officers, agents, successors and assigns. The 
same being known upon the records of the Board as Case 

Nos. 7-CA-1709, 1710, 1784, 1785, 1786, 1787, 1788, 1792 and 

1793. 

In support of this petition the Board respectfully shows 
as follows: 

(1) Upon proceedings had before the Board in said mat- 
ter, the Board on March 31, 1960, duly stated its findings 
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of fact and conclusions of law, and issued an order directed 
to the Respondent Associations, their officers, agents, suc- 
cessors and assigns and to Respondent Companies, their 
officers, agents, successors and assigns. The Board’s deci- 
sion and Order was served on Respondents by sending 
copies thereof, postpaid, bearing Government frank, by 
registered mail to Respondents’ counsel. 

(2) Pursuant to Section 10(f) of the Act, Local 636 of 
the United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United 
States and Canada, AFL-CIO intervenor before the Board, 
filed with Court a petition to review the Board’s order 
directed against the Respondents herein. Said petition to 
review appears on the docket of the Court as No. 15665, 
Local 636 of the United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, AFL-CIO v. N.L.R.B. The 
Board has filed an answer to that petition. 

(3) In accordance with said petition to review, and pur- 
suant to Rule 38(g) of this Court, the Board will file be- 
fore May 22, 1960, a certified list of all documents, 
transcripts of testimony, exhibits and other material com- 
prising the entire record of the proceedings before the 
Board upon which the said order was entered, which in- 
cludes the pleadings, testimony and evidence, findings of 
fact, conclusions of law, and order of the Board. This 
same certified list also constitutes the certified record in 
the instant proceeding. 

(4) Although respondents are engaged in buisness in 
the State of Michigan, this Court has jurisdiction of this 
petition for enforcement by virtue of its exclusive jurisdic- 
tion over the entire proceeding upon the filing of the certi- 
fied list in connection with the petition to review in No. 
15665. 

WHEREFORE, the Board prays this Honorable Court 
that it cause notice of the filing of this petition to be served 
upon respondents, and that this Court take jurisdiction 
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of the proceedings and of the questions determined therein, 
and make and enter upon the pleadings, the testimony and 
evidence, and the proceeding set forth in the transcript, 
and the order made thereupon, and decree enforcing in 
whole the Board’s said order, and requiring Respondent 
Associations their officers, agents, successors and assigns 
and Respondent Companies, their officers, agents, suc- 
cessors and assigns to comply therewith. 


/8/ Mazcer Mauiet-PRevost 


Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. this 2nd day of May, 1960. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Derrorr Association or Piumsinc Con- 


cid Case No. 
and 7-CA-1709 


James P, Durry, An InprvipvaL 


MecHaniIcaL ConTRACTORS ASSOCIATION OF 


Deraogr Case No. 


and 7-CA-1710 


James P. Dourry, An InprvipvaL 


Farrincton Company 
Case No. 
ane 7-CA-1784 


James P. Durry, An InprvipvaL 


Case. No. 
and 7-CA-1785 


James P. Durry, An InprvipvaL 


J. W. Partuan Company 
Case No. 
ane 7-CA-1786 


James P. Durry, An InprvipvaL 


Stantey CarTER CoMPANY 
Case No. 


aad 7-CA-1787 


Goss MrecuanicaL Contractors ComPANY 


James P. Durry, An InprvpvaL 


Dowatp Mitten Company 
ana Case No. 
. 7-CA-1788 


James P. Durry, An InprvmvaL 


JoHNSON SERVICE CoMPANY 
d Case No. 
sia 7-CA-1792 


James P. Durry, An InprvmvaL 


Onrrep Encrneers AnD Constructors, Inc. 
d Case No. 
oie 7-CA-1793 


James P. Durry, An InprvipvaL 


Decision and Order 


On August 17, 1959, Trial Examiner John Fischer issued 
his Intermediate Report in the above-entitled proceeding, 
finding that the Respondents had not engaged in the unfair 
labor practices alleged in the consolidated complaint and 
recommending that said complaint be dismissed as set forth 
in the copy of the Intermediate Report attached hereto. 
Thereafter the Charging Party and Intervenors? filed ex- 
ceptions to the Intermediate Report and supporting briefs. 


The board has reviewed the rulings made by the Trial 
Examiner at the hearing and finds that no prejudical error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions, the briefs, and the entire record in this proceeding, 
and finds merit in the exceptions of the Charging Party. 


* United Association of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry, AFL-CIO, and its Local 636, and Metal Trades Depart- 
ment, AFL-CIO, 
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The Respondent Associations and Companies? are 
charged with interfering with the administration of Local 
636 of the United Association of Journeymen and Appren- 
tices of the Plumbing and Pipefitting Industry of the 
United States and Canada, AFL-CIO, (hereinafter called 
the Union) in violation of Section 8 (a) (1) and (2) of the 
Act, by causing or permitting ten supervisors to participate 
in such Union activities as engaging in contract negotia- 
tions on behalf of the Union, voting in Union elections and 
holding Union office. 


The Trial Examiner found that the Union activities of 
these ten supervisors did not interfere with the administra- 
tion of the Union. Specifically, he concluded with respect 
to Kelly, Kruger, McDonald, Hugh and Alvin McShane, 
and Derocher, that, while they held Union office or voted 
in Union elections, there was no evidence that these super- 
visors acted against the interest of the Union or in the 
interest of their employers, or that the Respondents en- 
couraged or ratified the Union activities of these super- 
visors. With respect to Sieger and McNamara, who en- 
gaged in contract negotiations on behalf of the Union, in 
addition to voting in Union elections and holding Union 
office, the Trial Examiner found that Sieger did not par- 
ticipate in contract negotiations in 1958 because of the 
protest of one of the participating Associations, although 
he did participate in negotiations with the Associations in 


?The two Associations involved are the Detroit Association of Plumbing 
Contractors and the Mechanical Contractors Association of Detroit. Of the 
Employers charged separately, Goss Mechanical Contractors Company, the 
Farrington Company, the Donal Miller Company, and the Stanley Carter Com- 
pany were members of both Associations. J. W. Partlan was only a member 
of the Detroit Association of Plumbing Contractors. The two Associations 
represent the above-named companies in negotiations with the Union. Johnson 
Service Company and United Engineers and Constructors are companies that 
operate under national agreements negotiated by the National Contractors 
Association, of which they are members. 
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1956. McNamara’s participation in contract negotiations 
in 1958 while employed as a job foreman by the Davis Com- 
pany, was deemed a technical violation, but, because he was 
the only supervisor out of approximately 14 union nego- 
tiators, the Trial Examiner concluded that such activity 
did not warrant a finding of a violation.‘ With respect to 
McGibbon and Luzon, the Trial Examiner recommended 
dismissal, and we agree on the ground, inter alia, that their 
employer, the Green Plumbing and Heating Company, was 
not named as a Respondent and their Union activities could 
not be attributed to the Detroit Association of Plumbing 
Contractors merely because of Green Plumbing’s member- 
ship in such Association. Moreover, McGibbon had not 
been active in Union affairs in recent years but had merely 
retained a nominal membership in the Union. 


Contrary to the Trial Examiner, we find that the 
Respondent Associations interfered with the administra- 
tion of the Union by acquiescing in McNamara’s participa- 
tion in contract negotiations in 1957 and 1958 on behalf 
of the Union, in violation of Section 8 (a) (1) and (2) of 
the Act.® On the basis of the other Union activities of 
McNamara and the rest of the supervisors (other than 
McGibbon and Luzon), we find that, by participating 
through their supervisors in such union activities as hold- 
ing Union office and voting in Union elections, the respec- 


"We do not adopt the Trial Examiner’s finding that participation by Sieger 
in the 1956 contract negotiations is excused because it antedated the Board’s 
decision in the Nassau and Suffolk case, infra. As an interpretation of the 
Act, that decision necessarily had retroactive effect. However, consideration 
of the legality of Sieger’s participation in contract negotiations in 1956 is 
barred, in any event, by Section 10(b) of the Act. As to the legality of his 
holding of Union office and his voting in Union elections, in 1958, see the 
discussion below. 

“As in the case of Sieger, the Trial Examiner excused McNamara’s partici- 
pation in the 1957 negotiations while employed by the Farrington Company, 
because it antedated the Nassau decision. For reasons already noted, we do 
not adopt this finding. 

* Nassau § Suffolk Contractors Association, Inc., 118 NLRB 74, 187, 
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tive employer of these supervisors interfered with the 
administration of the Union in violation of Section 8 (a) 
(1) and (2) of the Act.* 


These supervisors, long-time members of the Union, have 
progressed from journeymen status to their present rank 
in the supervisory hierarchy, and, although no longer in the 
bargaining unit, they still retain their membership in the 
Union. While such supervisors may retain or seek union 
membership,’ we will apply the rule of respondeat superior 
to any active participation by them in union affairs to the 
same extent as we apply that rule to other areas of super- 
visory conduct. Accordingly, we deem such participation 
by these supervisors to constitute in effect participation in 
Union activities by their employers and, hence, unlawful. 
This is in accord with the Board’s finding in the Nassau 
case, supra, that participation by supervisors, not in the 
bargaining unit, in the internal affairs of a union of rank- 
and-file employees constitutes unlawful interference with 
the administration of the union. 


The Effect of the Unfair Labor Practices Upon Commerce 


The activities of the Respondents as set forth above, 
which have been found to constitute unfair labor practices 
occurring in connection with the operations of the Re- 
spondents, have a close, intimate, and substantial relation 
to trade, traffic and commerce among the several states and 
tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce. 


* Nassau '& Suffolk Contractors Association, Inc., supra, at 184; Anchorage 
Businessmen’s Association, 124 NLRB No. 72. These supervisors had such job 
titles as job superintendent, general foreman, field superintendent. McNamara, 
apparently the lowest ranking supervisor, was employed as a “job foreman.” 
Although McNamara’s degree of authority appeared to fluctuate with the size 
and progress of the job, an employee testified that, on his job, his foreman was 
under McNamara. 

"Section 14 (a) of the Act states in part: “Nothing herein shall prohibit 
any individual employed as a supervisor from becoming or remaining a 
member of 2 labor organization. . . .” 
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CONCLUSIONS OF LAW 


1. The Respondent Associations and Companies are 
engaged in commerce within the meaning of the Act. 


2. Local 636 of the United Association of Journeymen 
and Apprentices of the Plumbing and Pipefitting Industry 
of the United States and Canada (Pipefitters), AFL-CIO 
is, and at all material times has been, a labor organization 
within the meaning of Section 2 (6) and (7) of the Act. 

3. By acquiescing in McNamara’s participation in con- 
tract negotiations in 1957 and 1958 on behalf of the Union, 
the Detroit Association of Plumbing Contractors and the 
Mechanical Contractors Association of Detroit violated 
Section 8 (a) (1) and (2) of the Act. 


4. By their supervisors’ participation in such union 
activities as holding union office and voting in union elec- 
tions, the Respondents Farrington Company, Goss 
Mechanical Contractors Company, J. W. Partlan Company, 


Donald Miller Company, Johnson Service Company, and 
United Engineers and Constructors, Inc., violated Section 
8 (a) (1) and (2) of the Act. 

5. The aforesaid unfair labor practices are unfair labor 
practices within the meaning of Section 2 (6) and (7) of the 
Act. 


THE REMEDY 


Having found that the Respondents have engaged in 
unfair labor practices, we shall require them to cease and 
desist therefrom and to take certain affirmative action de- 
signed to effectuate the purposes of the Act. Although we 
have found that Hugh McShane’s voting in a union election 
while employed by the Stanley Carter Company violated 
the Act, we do not believe that, under the circumstance 
of this case, it will effectuate the policies of the Act to issue 
any remedial order against the Company, as it is now 
defunct. 
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ORDER 


Upon the entire record in this case and pursuant to 
Section 10 (¢) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that: 

A. The Detroit Association of Plumbing Contractors 
and the Mechanical Contractors Association of Detroit, 
their officers, agents, successors and assigns shall: 

1. Cease and desist from interfering with the admin- 
istration of Local 636 of the United Association of Journey- 
men and Apprentices of the Plumbing and Pipefitting In- 
dustry, AFL-CIO, by engaging in collective bargaining 
negotiations with any committee representing the above 
Union which includes as a committee member Donald 
McNamara (while employed as a supervisor) or any other 
supervisor. 

2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(a) Notify, in writing, their member-employers of 
the terms of this order. 

(b) Post immediately in conspicuous places at the 
offices of the aforementioned Associations and all projects 
operated by their respective members, within the terri- 
torial jurisdiction of Local 636 of the Pipefitters Union, 
copies of the notice attached hereto marked “Appendix A.”*® 
Copies of such notice, to be furnished by the Regional 
Director of the Seventh Region, shall, after being duly 
signed by representatives of the Respondent Associations, 
be posted immediately by the Respondent Associations 
upon receipt thereof and be maintained by them for a 
period of sixty (60) consecutive days thereafter, in all 


"In the event this Order is enforced by a decree of a United States Court 
of Appeals, the notice shall be amended by substituting for the words 
“PURSUANT TO A DECISION AND ORDER” the words “PURSUANT TO 
A DECREE OF THE UNITED STATES COURT OF APPEALS, ENFORC- 
ING AN ORDER.” 
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places where notices to members of the Associations are 
customarily posted. Reasonable steps shall be taken by the 
Respondent to insure that said notices are not altered, 
defaced, or covered by any other material. 

(c) Notify the Regional Director for the Seventh 
Region, in writing, within ten (10) days from the date of 
this Order, what steps Respondents have taken to comply 
herewith. 

B. Respondents Farrington Company, Goss Mechanical 
Contractors Company, J. W. Partlan Company, Donald 
Miller Company, Johnson Service Company, and United 
Engineers and Constructors, Ine. their officers, agents, 
successors, and assigns shall: 


1. Cease and desist from interfering with the admin- 
istration of Local 636 of the United Association of Journey- 
men and Apprentices of the Plumbing and Pipefitting 
Industry, AFL-CIO, by participating through their super- 
visors in such union activities as voting in union elections, 
or holding union office. 


2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act. 


(a) Post immediately in conspicuous places at their 
respective business offices and at all projects now being 
operated by them within the territorial jurisdiction of 
Local 636 of the Pipefitters Union, copies of the notice 
attached hereto marked “Appendix B.”° Copies of said 
notice, to be furnished by the Regional Director for the 
Seventh Region, shall, after being duly signed by an official 
representative of each of the Respondents, be posted im- 
mediately by the Respondents upon receipt and be main- 
tained by them for a period of sixty (60 consecutive days 


*In the event this Order is enforced by a decrce of a United States Court 
of Appeals, the notice shall be amended by substituting for the words 
“PURSUANT TO A DECISION AND ORDER” the words “PURSUANT 
TO A DECREE OF THE UNITED STATES COURT OF APPEALS, EN- 
FORCING AN ORDER. 
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thereafter, in all places where notices to employees are 
customarily posted. Reasonable steps shall be taken by the 
Respondents to insure that said notices are not altered, 
defaced, or covered by any other material: 

(b) Notify the Regional Director for the Seventh 
Region, in writing, within ten (10) days from the date of 
this Order, what steps Respondents have taken to comply 
herewith. 


Dated, Washington, D. C. 


Boyd Leedom, Chairman 


Stephen S. Bean, Member 
John H. Fanning, Member 


(SEAL) NATIONAL LABOR RELATIONS BOARD 
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Appendix B 
Notice To All Employees 


Or Farrincton Company, Goss MecuanicaL ConTRACTORS 
Company, J. W. Partuan Company, DonaLp MILLER 
Company, JouNnson Service Company, Unirep ENGINEERS 
anp Constructors, Inc. 


pursuant to 


A Decision and Order 


of the National Labor Relations Board and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 


WE WILL NOT interfere with the administration of 
Local 636 of the United Association of Journeymen 
and Apprentices of the Plumbing and Pipefitting In- 
dustry, AFL-CIO, by participating through our super- 
visors in such union activities as holding union office, 
or voting in union elections. 


Farrincton ComPaNny 

By —$<$ $_$_$_$_____ 
(Representative) (Title) 
Gass MECHANICAL 
Contractors Company 
By—— 

(Representative) (Title) 
J. W. Parttan CoMPany 


By. 


(Representative) (Title) 
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Donatp MILLER 
Company 


Dated—_____—— By 
(Representative) (Title) 


JOHNSON SERVICE 
ComPany 


Dated—___——————— By 
(Representative) (Title) 


Unirep ENGINEERS AND 
Constructors, Inc. 


Dated By 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. ©. 


Detrorr Association oF Piumping Con- 
TRACTORS 
Case No. 


and 7-CA-1709 


James P. Durry, An InprvipvaL 


Dernorr Case No. 


7-CA-1710 


MEcHANICAL Contractors ASSOCIATION oF 
and 


James P. Durry, An IxprvipvaL 


Farrincton Company 
Case No. 
ome 7-C.A-1784 


James P, Durry, An Ixprvipvay 


Case No. 
si 7-CA-1785 


James P. Durry, An Inprvipvan 


J. W. Partian Company 
Case No. 
ane 7-CA-1786 


James P. Durry, An Inprvipvan 


Stantey Carter Company 
Case No. 


ape 7-CA-1787 


Goss MecHanicaL Contractors Company 


James P. Durry, An Inprvipvau 


Donatp Mitter Company 
and 


James P. Durry, Aw InprvipvaL 


Jounson Service CoMPANY 
and 


James P. Durry, Aw InprvipvaL 


Unrrep ENGINEERS AnD Constructors, Inc. 
and 


James P. Durry, An InprvipuaL 


Rosert Pisarsxi, Esq., for the General 
Counsel. 


Dee Epwarps, Esq., of Detroit, Mich., ap- 
pearing on behalf of James P. Durry, the 
Charging Party. 

Lesuie W. Fiemrne, Esoq., of Detroit, Mich., 
appearing on behalf of Detroit Associa- 
tion of Plumbing Contractors and Me- 
chanical Contractors Association of 
Detroit. 

Wituam M. Saxton, Esq, of Detroit, 
Mich., appearing on behalf of United 
Engineers and Contractors, Inc. 


A. L. Zwerpunc, Ese, and Gerorce 
Mavrer, Esq. of Detroit, Mich. and 
Martin O’DonocHus, Esq, and T. X. 
Down, Eso, of Washington, D. C., ap- 
pearing on behalf of the Intervenor, 
Pipefitters Local 636, of the United As- 
sociation of Journeymen and Appren- 


Case No. 
7-CA-1788 


Case No. 
7-CA-1792 


Case No. 
7-CA-1793 


313 


tices of the Plumbing and Pipe Fitting 
Industry of the United States and 
Canada, (AFL-CIO). 


Lovis SHerman, Esq, Cornetius Gray, 
Esq., and Wituiam J. Brown, Esq., of 
Washington, D. C., appearing on behalf 
of Building and Construction Trades 
Department, AFL-CIO. 


Before: Joun C. Fiscuer, Trial Examiner. 


Intermediate Report 
Statement of the Case 


Upon charges and amended charges filed by James P. 
Duffy, involving all Respondents herein, the General Coun- 
sel of the National Labor Relations Board, by the Regional 
Director for the Seventh Region, issued (1) an order con- 
solidating the above-entitled cases, and (2) a consolidated 
complaint, dated November 21, 1958, against the following 
Respondents: Detroit Association of Plumbing Contrac- 
tors; Mechanical Contractors Association of Detroit; John- 
son Service Company; Farrington Company; Goss 
Mechanical Contractors Company; J. W. Partlan Com- 
pany; Stanley Carter Company; Donald Miller Company; 
and United Engineers and Contractors, Inc. The complaint 
charges that all the Respondents had engaged in and were 
engaging in unfair labor practices affecting commerce by 
violating Section 8 (a) (1) and (2) of the National Labor 
Relations Act (61 Stat. 136), herein called the Act, in that 
Respondents assisted, contributed to the support of, and 
interfered with the administration of Pipefitters Local 
(Union) 636 by: 

(a) causing certain of their respective representatives, 
agents, and supervisory personnel to attend and participate 
in general membership meetings of the Union. 
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(b) causing certain of their respective representatives, 
agents, and supervisory personnel to attend and participate 
in executive board meetings of the Union; 

(c) during the negotiations in July 1957 and July 1958 
of the reopener clause in the collective bargaining agree- 
ment of July 1, 1956, between the Union and Respondent 
Plumbing Contractors Association, Respondent Mechanical 
Contractors Association and their respective members, Re- 
spondent Goss and Respondent Farrington caused certain 
of their respective representatives, agents, and supervisory 
personnel to participate as representatives and agents of 
the Union at said negotiations; 

(d) causing certain of their representatives, agents, and 
supervisory personnel to become and remain members of 
the Union; 

(e) causing certain of their respective representatives, 
agents, and supervisory personnel to assume and retain 
official positions on the Executive Board of the Union and 
other official positions of a policy-making, executive, ad- 
ministrative, and governing nature within the Union; 

(f) causing certain of their respective representatives, 
agents, and supervisory personnel to participate in the gen- 
eral election of officers and other officials of the Union. 

By their answers all the Respondents denied the commis- 
sion of any conduct violative of the Act. Pursuant to due 
notice, a hearing was held at Detroit, Michigan, between 
January 5 and 8 and February 2 and 9, 1959, before the 
undersigned Trial Examiner duly designated to conduct the 
hearing. The General Counsel, all of the Respondents, and 
the Charging Party appeared and were represented by 
counsel. Pipefitters Local 636 of the United Association 
of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry of the United States and Canada, 
AFL-CIO, and the Building and Construction Trades De- 
partment of the AFL-CIO (composed of 20 national and 
international unions engaged in the building and construc- 
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tion business in the United States and Canada) and Build- 
ing and Construction Trades Department, AFL-CIO, were 
allowed to intervene in these proceedings and were repre- 
sented by counsel. Full opportunity to be heard, to examine 
and cross-examine witnesses, and to produce evidence was 
afforded all parties. After the close of the hearing, time 
for filing briefs was extended to April 24, 1958, upon 
request of certain Respondents, and comprehensive and 
well-reasoned briefs were submitted on behalf of all Re- 
spondents wherein a galaxy of Board and court cases were 
cited. These impressive briefs have been fully considered 
by the Trial Examiner. Certain motions made during the 
trial are disposed of in light of findings and conclusion, 
hereinafter. 


Upon the entire record and from my observation of the 
witnesses, I hereby make the following: 


FINDINGS OF FACT 


I. The business of the Companies and Associations 


Detroit Association of Plumbing Contractors and Me- 
chanical Contractors Association of Detroit are composed 
of employers engaged in the plumbing contracting industry 
in the Detroit, Michigan, area, and they exist for the pur- 
pose of representing their employer members in collective 
bargaining with labor organizations (hereinafter referred 
to as Respondent Plumbing Contractors Association and 
Respondent Mechanical Contractors Association). These 
Associations were at all times material herein authorized 
by said member employers to negotiate and have negotiated 
in said employers’ behalf with labor organizations, and with 
their employer members collectively constitute a single em- 
ployer within the meaning of Section 2 (2) of the Act. The 
annual purchases of employer members of Plumbing Con- 
tractors Association and Mechanical Contractors Associa- 
tion of goods and materials shipped from points located 
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outside the State of Michigan directly to points located in 
the State of Michigan exceed $100,000. 


Respondents Farrington and United annually, in the 
course and conduct of their business operations, each re- 
ceived goods valued in excess of $50,000 at their places of 
business in Michigan which were shipped to them directly 
from points located outside the State of Michigan. Johnson 
Service Company, Detroit Branch, annually received goods 
directly from points outside of Michigan valued in excess of 
$100,000. 

On the entire record I find that the totality of the opera- 
tions in volume and character of the Plumbing and Heating 
Contractors Association and of Mechanical Contractors As- 
sociation and their employer members and of Respondents 
Farrington Company, Goss Company, Partlan Company, 
Stanley Carter Company, Donald Miller Company, Johnson 
Service Company and United Engineers Company are en- 
gaged in interstate commerce within the meaning of Section 
2 (6) and (7) of the Act. 


II. The labor organizations involved 


The Unions, local and international, are labor organiza- 
tions within the meaning of Section 2 (5) of the Act. 


III. The alleged unfair labor practices 
Background 


There are two local unions involved in this case i. e., 
Pipefitters Local 636 and Plumbers Local 98, both affiliated 
with the United Association of Journeymen and Appren- 
tices of the Plumbing and Pipefitting Industry of the 
United States and Canada (AFL-CIO). There are three 
international labor organizations concerned in the outcome 
of this case: United Association of Journeymen and Ap- 
prentices of the Plumbing and Pipefitting Industry of the 
United States and Canada, AFL-CIO; Metal Trades De- 
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partment, AFL-CIO; and Building and Construction 
Trades Department, AFL-CIO. The Trial Examiner 
granted motions for leave to intervene on behalf of each of 
these labor organizations. 


As previously indicated, Respondents Plumbing Con- 
tractors and Mechanical Contractors are associations of 
local firms having respectively 55 members and 23 members. 
Respondents Johnson Service Company and United Engi- 
neers and Contractors, Inc., are outside companies. They 
have no dealings with the local unions, as they operate 
under national agreements negotiated by National Con- 
tractors Association, of which they are members. The local 
companies negotiating through their local associations 
directly with the local unions are Farrington Company, 
Goss Contractors, Partlan Company, Stanley Carter Com- 
pany, and Donald Miller Company. 


There are involved in this case 10 union members, ad- 
mittedly of supervisory status within the meaning of 
Section 2 (11) of the Act. These member employees are: 
William Kelley, general foreman of Pipefitters with United 
Engineers; Cyril M. Kruger, superintendent of construc- 
tion with Johnson Service Company; Edward L. McDonald, 
general heating foreman with Goss Mechanical Contractors 
Company; Hugh McShane, general superintendent with 
Stanley Carter Company; Alvin McShane, job superin- 
tendent with J. W. Partlan Company; Harold Derocher, 
Pipefitting superintendent with Donald Miller Company; 
Hugo Sieger, field superintendent with Farrington Com- 
pany; John McGibbon, nominal vice president with John E. 
Green Plumbing and Heating Co.; Arnold Luzon, job 
superintendent with John E. Green Company; and lastly 
Donald McNamara, job foreman with Farrington Company. 
These titles given to supervisors do not carry the full con- 
notation of the position, but rather are loosely used to 
describe various types and degrees of local craft foremen. 
Some are only temporary titles. The situations developed 
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at the hearing and appearing in the record with reference 
to each supervisor’s complained-of activity and the respec- 
tive company’s liability is set forth below—predicated on 
following general statement of the applicable law. 


Legal Principles Governing Case 


In the ordinary situations, an employer is held liable 
under the Act for the activities of his supervisor in the 
formation of unions or for his active participation in the 
administration of the affairs of a union already established 
under the agency doctrine of Respondent superior. This 
type of activity by an employer’s supervisor is frequently 
the strongest kind of evidence of an employer’s interference 
with, and domination of a union’s affairs. However, where 
employers and unions in a particular industry have by long 
practice and custom included supervisors in the bargaining 
unit, established by contract in the industry, a different 
rule of liability is applied. In such a situation, a finding of 
liability on the part of the employer for the supervisors’ 
active participation in the affairs of the union cannot be 
made from the mere status of the employee as a supervisor 
of the employer’s rank-and-file employees. It is not suffi- 
cient in such situations to show that the supervisor has 
become a member of the Union and that he is taking an 
active part in the administration of the Union’s affairs. 
Where supervisors have traditionally been included in a 
contract bargaining unit in an industry, the mere fact that 
the supervisory employee joins the contacting union is per 
se of no particular significance. In fact the Act, Section 14 
(a), expressly permits supervisors to join unions represent- 
ing rank-and-file employees. The problem arises when the 
supervisor begins to take an active part in the affairs of the 
Union. 


How active the supervisor can become in the internal 
affairs of the Union in such a situation without compro- 
mising his employer, depends upon the nature of the 
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activity, and how the employer acts in the situation. There 
are certain types of activities by a supervisor which result 
in some benefit to the employer’s interest, either immedi- 
ately or in the long run. There are others which are clearly 
against the interest of the employer and in favor of the 
interests of the Union or of the employees it represents. 
Theyre are still others which are of a neutral nature which 
are not beneficial to the interest of either the employer, the 
employees or the Union. In every case, the activity must 
be closely scrutinized to determine whether it is one which 
will result in a benefit to the employer, to the employees, to 
the Union or to no one. This is a purely factual question 
and must be resolved before any determination can be made 
whether an employer is violating the Act by permitting the 
supervisor to continue the particular activity. If it is found 
that the supervisor’s activity is primarily for the benefit of 
the employees or the Union or that it is a neutral action 
then an inference can safely be drawn that the supervisor is 
not acting as an agent of the employer. (See Geilich Tan- 
ning Co., 122 NLRB No. 133.) However, even where it is 
found that the supervisor’s actions do result in some benefit 
to the employer’s interests, it does not necessarily follow 
that the supervisor is acting as an agent of the employer. It 
may be, as the Board found in the Geilich Tanning case, 
that the benefit to the employer was only incidental and that 
the primary purpose of the supervisor in engaging in the 
particular activity was to benefit the employees. In any 
case, even where the activity is found to be beneficial to the 
employer’s interests it must also be found that the employer 
either expressly or by his conduct authorized or ratified 
the supervisor’s actions, or that the employer acted in such 
a manner as to lead the employees to believe that the super- 
visor’s actions were being taken on the employer’s behalf. 


The above rules to determine the liability of an employer 


under the Act for the union activities of his supervisors 
who are usually included in his contract bargaining unit 
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have been spelled out by the Board in a series of three 
recent cases.” 


Applying the above principles to each of the supervisors 
involved in this case and their union activities, I make the 
following findings and conclusions: 


United Engineering and Constructors—William Kelley 


This employer is a nationally known plumbing and pipe- 
fitting company that established a branch business in the 
State of Michigan with headquarters at Detroit. The basic 
wages and work conditions of the employees it hires 
throughout all its branches in the United States are es- 
tablished by a contract that it has with the United Associa- 
tion of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry of the United States and Canada. It 
is the International Union of which Local 636 is an affiliate. 
Under the provisions of this national contract, it is pro- 
vided that United Engineering should apply the prevailing 
wages and work conditions established by the locals of 
International in the areas where the Company operates. 
Also it must follow the hiring practices and procedures of 
the locals where they operate. Thus when the United Engi- 
neering established its headquarters in Detroit for the State 
of Michigan in 1951, it was required to follow the wage 
scales and hiring procedure of Local 636. At that time it 
hired William Kelley as its “general foreman of pipe- 
fitters.” This type of supervisor is traditionally included by 
the employers and unions in the plumbing and pipefitting 
industry in the contract bargaining units established in the 
industry. Kelley was under the supervision of the Com- 
pany’s “pipefitting superintendent.” Kelley is admittedly 
a supervisor with 200 to 225 pipefitters under his direction, 
in which are included area foremen, and crew foremen used 


1 Newspapers, Inc., 103 NLRB 1750; Nassau and Suffolk Contractors 
Indianapolis Association, 118 NLRB 174; Geilich Tanning Co., 122 NLRB 
No. 133. 
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by the United Engineering in the Michigan area. Kelley 
has been a member of Local 636 since 1936 and has always 
been active in its affairs. In 1936 he was elected president 
and has continued to oceupy that office up to the present 
time. Kelley takes no part, however, in the negotiation of 
the National contracts which the National Constructors As- 
sociation, of which the United Engineering is a member, has 
with the United Association of Journeymen. United Engi- 
neering has no relation whatsoever with either of the local 
employers’ associations such as Detroit Association of 
Plumbing Contractors and Mechanical Contractors Associa- 
tion of Detroit, the two employer associations with whom 
Local 636 has bargaining relations. Kelley’s employment as 
general foreman terminated prior to the employment issues 
in these proceedings. There is no claim that he has since 
oceupied any supervisory position with the Company. 
(Both Kelley and Elgin C. Ruehle, company superin- 
tendent, substantiated each other’s testimonies as to the 
facts found.) 


Under these circumstances I cannot find that Kelley’s 
continuance as president of Local 636 after he was hired as 
a general foreman by the United Engineers in 1951 has 
been beneficial to the interest of the United Engineering 
Company. The General Counsel has failed to show that any 
of Kelley’s actions as president of Local 636 has been of 
any particular benefit to the United Engineering Company. 
The evidence on the contrary shows that Kelley acted 
against the interests of the United Engineers on one occa- 
sion when the interests of the United were opposed to those 
of the members of Local 636 who were employed by United. 
In this instance Kelley instructed the members of Local 636 
not to install certain nonunion pipe material purchased by 
his employer to complete a contract. But even assuming 
that some of Kelley’s actions as president of Local 636 may 
have been beneficial to the interests of United, the General 
Counsel has failed to show what these activities were and 


that they were authorized or encouraged by his employer. 
Nor has the General Counsel shown that the United Engi- 
neering ever led its employees, who were members of Local 
636, to believe that Kelley’s incumbency of the presidency 
of Local 636 was being used to benefit the interests of the 
Company. For these reasons I conclude that the charges 
against the United Engineering Company have no merit 
and should be dismissed. 


Johnson Service Company—Cyril Kruger 


This is a Wisconsin corporation engaged in the plumbing 
and pipefitting business throughout various States of the 
United States. Like the United Engineering Company it 
operates throughout the Nation and as such is a member of 
the National Constructors Association, an association rep- 
resenting employers of the plumbing and pipefitting indus- 
try who operate on a national basis. It is a party to the 
national agreement covering the basic work conditions of 
its employees working throughout the Nation which was 
negotiated for it by the National Constructors Association 
with the United Association of Journeymen ete., the Inter- 
national Union of which Local 636 is an affiliate. Some 
years ago Johnson Service established a branch business in 
Michigan, and pursuant to the terms of the national agree- 
ment, it follows the wage scales and hiring practices of 
Local 636. For many years it has employed Cyril M. 
Kruger, a member of Local 636, as its “superintendent of 
construction” for the State of Michigan. Kruger is ad- 
mittedly a supervisor with 54 pipefitters under his direction 
who work on jobs throughout the State. Kruger, by his own 
testimony and that of Manager James Best has been em- 
ployed by the Company for 33 years and has been a member 
of the Union for 41 years. Long before he was hired by 
Johnson Service Company, Kruger was elected as a 
“trustee” of Local 636. A trustee’s function is merely to 
hold title to union property and check the union’s finances 
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from time to time. He continued holding this office in the 
Union with the knowledge of the company executives after 
he was hired. Kruger takes no part in the negotiation of 
contracts between the National Constructors Association 
and the United Association. Johnson Company has no 
relations whatsoever with the Detroit Association or the 
Mechanical Contractors Association, the two employer as- 
sociations with whom Local 636 has bargaining relations. 
The General Counsel has not shown that Kruger has ever 
used his office as trustee to benefit the interests of his em- 
ployer. 


Under these cireumstances, I find that Kruger’s activities 
as a trustee of Local 636, after he was hired as a supervisor 
by Johnson Service, has resulted in any particular benefit 
to the Johnson Company. Nor has the General Counsel 
shown that the Johnson Company ever encouraged or sane- 
tioned Kruger’s actions as trustee of Local 636. Nor has it 
been shown that the Johnson Company ever created the 


impression among its rank-and-file employees that Kruger 
was acting as an agent of the Johnson Company in his 
activities as a member and trustee of Local 636. For the 
above reasons, the charge filed against Johnson Company 
should be dismissed, and it will be so recommeneded. 


Goss Mechanical Construction Company— 
Edward L. McDonald 


This is a local plumbing and pipefitting employer en- 
gaged in business in the Detroit area. It is a member of 
both the Detroit Association and the Mechanical Construe- 
tors Association, the two employer associations with which 
Local 636 has bargaining relations. The Goss Company em- 
ploys Edward L. McDonald, a member of Local 636, as a 
“general heating foreman” with 17 men under his direction. 
He is admittedly a supervisor. McDonald has worked for 
the Goss Company for over 11 years, the last 3 or 4 years as 
a supervisor. McDonald has been a member of Local 636 
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since 1946 but has never held office. He has attended meet- 
ings irregularly and voted in elections of officers on occa- 
sions. Under the statute, McDonald had a right to continue 
his membership in Local 636 after he was hired as a super- 
visor by the Goss Company and to engage in the usual 
activities of membership in the Union. These facts are 
substantiated by the testimony of McDonald and President 
Walker of Goss Company. The General Counsel has failed 
to show that McDonald’s membership in Local 636 has 
resulted in any particular benefit to Goss Company. The 
General Counsel has also failed to show that such member- 
ship was encouraged or sanctioned by the Goss Company. 
Finally the General Counsel has failed to show that the 
Goss Company has even created the impression among the 
rank-and-file employees that McDonald acted as an agent of 
the Goss Company in carrying on his activities as a member 
of 636. For the above reasons, I conclude that the charge 
against the Goss Company should be dismissed. 


Stanley Carter Company—Hugh McShane 


This Company was engaged in the plumbing and heating 
business in the Detroit area until December 1957 when it 
discontinued its business. Then it was taken over and con- 
tinued by the Robert Carter Company. Prior to its going 
out of business, it was a member of both the Detroit Associ- 
ation of Plumbing Contractors and the Mechanical Con- 
structors Association. In the last 5 years of its operation 
the Stanley Carter Company employed Hugh McShane as 
its “supervisor of its pipefitting crews,” in charge of 200 to 
250 steamfitters. McShane has been a member of Local 636 
since 1936. In recent years he has been a member of the 
Union’s election committee. Members of this committee act 
as tellers and eligibility judges at election of officers for the 
Union. Kevin T. Daly, company treasurer and McShane 
testified to these facts. The General Counsel failed to sub- 
mit proof that McShane’s continued membership in Local 
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636 and his election and participation as a member of the 
Union’s election committee resulted in any particular bene- 
fit to the Stanley Carter Company or to either one of the 
two employer associations to which it belonged. Even if 
such activities may have resulted in some benefit to the 
Company or Associations, there is no evidence that the 
Carter Company or the Associations encouraged or author- 
ized McShane to continue his membership in the Union or 
his position as a member of the Union’s election committee. 
There is also no evidence that Carter Company or the two 
Associations ever created the impression among the rank- 
and-file employees that McShane was acting as an agent of 
the Carter Company or of the two Associations while he 
was a member of the Union and on the Union’s election 
committee. Furthermore, the Robert Carter Company with 
whom McShane now works is not a party to this proceeding. 
Parenthetically, McShane has received $3,000 bonuses from 
both companies in addition to his foreman’s wage. For the 
above reasons, I conclude that the charge against the Stan- 
ley Carter Company should be dismissed. 


J. W. Partlan Company—Alvin McShane 


This Company is engaged in the plumbing and pipefitting 
business in the Detroit area. It is a member of the Detroit 
Plumbing Contractors Association. For the past 10 years 
it has employed Alvin McShane as its “general supervisor 
of its pipefitting crews” with 10 to 100 men under his 
direction, including 4 to 5 crew foremen. Alvin McShane 
has been a member of Local 636 for the past 25 years. 
During the year 1957, he served as a member of the Union’s 
election committee. This evidence was given by McShane 
and Company President Arthur F. Link. The General 
Counsel has failed to show that McShane’s continued mem- 
bership in Local 636 after he became a supervisor and 
his participation as a member of the Union’s election com- 
mittee during the year 1957 resulted in any particular 
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benefit to the Partlan Company or to the Detroit Plumbing 
Contractors Association. Nor is there any evidence that 
the Partlan Company or the Detroit Plumbing Contractors 
Association encouraged McShane to continue his member- 
ship in the Union or his participation in the Union’s elec- 
tion committee of 1957. Furthermore there is no evidence 
to indicate that the Partlan Company or the Association 
created the impression among the rank-and-file employees 
that McShane was acting as their agent in his activities 
as a member of the Union or of the Union’s election com- 
mittee. For the above reasons it is concluded that the 
charge against the J. W. Partlan Company should be 
dismissed. 


Donald Miller Company—Harold Derocher 


This Company is engaged in the plumbing and pipefitting 
business in the Detroit area. It is a member of the Detroit 
Plumbing Contractors Association. Since 1937 it has em- 
ployed Harold Derocher as its “general supervisor of its 
pipefitting crews.” Derocher directs the work of about 30 
to 100 pipefitters, including the area foreman and crew 
foremen, and receives a bonus of $3,500 in addition to his 
foreman’s rate. Derocher has been a member of Local 636 
since 1934 and in recent years has been a member of the 
Union’s election committee. Derocher and Company Vice 
President John Malloy testified to the facts in this situa- 
tion. The General Counsel failed to submit any evidence 
to indicate that Derocher’s continued membership in Local 
636 after he became a supervisor for the Miller Company 
resulted in any particular benefit to the Miller Company 
or to the Detroit Plumbing Contractors Association. 
Further, the General Counsel failed to show that the Miller 
Company or the Association encouraged or authorized 
Derocher to continue his membership in Local 636 or his 
participation in the Union’s election committee. There is 
no evidence furthermore, to indicate that either the Miller 
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Company or the Association created the impression among 
the rank-and-file employees that Derocher was acting as 
agent of the Miller Company or of the Association in his 
activities as a member of the Union or of the election com- 
mittee. For these reasons, I conclude that the charge 
against the Miller Company should be dismissed. 


Farrington Company — Hugo Sieger 


This Company is engaged in the plumbing and pipefitting 
business in the Detroit area. It is a member of both the 
Detroit Plumbing Contractors Association and the Me- 
chanical Contractors Association. For the past 14 years it 
has employed Hugo Sieger as its “general field supervisor” 
of its pipefitting crews with 25 to 80 pipefitters under his 
direction including 8 to 15 crew foremen. Sieger has been a 
member of Local 636 since 1917 and has been a member of 
the Union’s executive board during the past 8 years. Ex- 
tensive testimony was given by Sieger and Company Presi- 
dent Farrington. One of the functions of the executive 
board members is to negotiate contracts on behalf of Local 
636 with both the Detroit Plumbing Contractors Associa- 
tion and the Mechanical Contractors Association. After the 
Board’s decision in the Nassau and Suffolk County Con- 
tractors Association case (supra) was issued, the negotiat- 
ing committee of the Association protested Sieger’s par- 
ticipation in the bargaining negotiations. As a result, 
Sieger did not participate in the contract negotiations in 
July 1958, Local 636 has since instructed Sieger to refrain 
from participating in the bargaining negotiations and he 
has not done so. The Board’s Nassau decision being un- 
available or having antedated Sieger’s last negotiating 
activities and having been timely complied with by all 
parties, obviates the question of legal liability, on part of 
the Company and Associations. Thus this is distinguish- 
able from the Nassau situation. The General Counsel has 
failed to carry his burden of proof in the Sieger situation 
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and accordingly, I will recommend that the allegations of 
the complaint be dismissed as to Farrington Company and 
both Associations as to this count. 


The Farrington Company also employed Donald Me- 
Namara as a job foreman for less than 1 year prior to 
November 29, 1957 and he has not been employed by that 
Company since that time. McNamara joined Local 636 in 
1949, and was elected a member of the executive board in 
November of 1956. He received a foreman’s rate of pay in 
the amount of $1.an hour more than journeymen, but 
usually worked alone or in company with only one or two 
other journeymen. However, on one occasion or so he had 
10 or 20 men with him as a job foreman. The evidence 
indicates that McNamara was a very minor supervisor. 
After leaving Farrington, he was employed by J. P. Davis 
Company, another member of the Association, and received 
a foreman’s rate of pay. The Davis Company was not 
named as a Respondent or complained of in this case, 
although it is a member of Detroit Association of Plumbers. 
McNamara, as a member of the executive board, partici- 
pated in contract negotiations in 1958 when employed by 
Davis Company and had participated in the 1957 reopening 
session while with Farrington. With reference to the 1957 
session, he is in the same situation as Sieger, and the same 
reasoning would apply necessitating dismissal as to Far- 
rington and the Associations. With reference to the lia- 
bility of the Association of Plumbers for McNamara’s par- 
ticipation on the negotiating committee while working for 
Davis Company, I believe that in this isolated instance, the 
purpose of the Act would not be effectuated by finding an 
unfair labor practice against the Association as this, at 
most, would be a technical violation, not warranting the 
abrogation of the entire areas’ contracts. Such would fly 
in the face of the declared purposes of the Act. As a minor 
supervisor he was only 1 out of 14 union negotiators on the 
teams of Local 636 and Local 98. His presence could not 
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possibly taint the 1958 bargaining processes, Accordingly, 
it will be recommended that the complaint be dismissed as 
to Detroit Association of Plumbing Contractors. 


John E. Green Plumbing and Heating Company— 
John MeGibbon and Arnold L. Luzon 


This Company was not named as a Respondent. McGib- 
bon was a vice president “without portfolio” of Green 
Plumbing Company and has been a member of Local 636 
since 1935. He testified that he had not attended a union 
meeting for 2 years and that he is presently in a with- 
drawal status with Local 636. He has no stock in the Com- 
pany and no interest except that he holds his position be- 
cause the laws of Michigan require three incorporating 
officers in a corporation. The General Counsel presented no 
evidence that Green had ever been caused or encouraged to 
participate in actions of Local 636 by management. In face, 
Edward J. Green, president, testified that he was never 


aware of McGibbon’s union activities. Accordingly it will 
be recommended that the complaint be dismissed as to 
Detroit Association of Plumbing Contractors in so far as 
they are charged with violations by countenancing illegal 
activities on the part of McGibbon. 


Arnold Luzon, job superintendent of Green Company has 
been a member of Local 636 since 1922. Luzon was a job 
superintendent supervising 20 employees. His only activity 
was that as a member of the election committee in recent 
years. There is no evidence that he was ever importuned by 
management to use his union position in behalf of manage- 
ment or that he has been encouraged or caused to par- 
ticipate in union activities by management. The same 
situation obtains with reference to Luzon as does to 
McGibbon in that their activities are not chargeable to the 
Detroit Association. Green Company has not been named, 
therefore I will recommend that the complaint be dismissed 
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in so far as Luzon is concerned as to the Detroit Associa- 
tion. 


Over the strenuous objection of General Counsel Pisar- 
ski, considerable testimony was taken from union witnesses 
as to their subjective reactions in having their various 
foremen holding offices in Local 636. All testified that they 
did not consider their protected rights interfered with. 
Rather, it was accepted as a custom of long standing, and 
in fact an honor awarded to faithful union “old timers.” 
This, evidence is not crucial, nor even absolutely necessary 
and was not relied on in arriving at the foregoing findings, 
but was admitted to illustrate the whole picture in this 
ease. Also, the evidentiary principle is the subject of very 
considerable conflict both in State and Federal jurisdic- 
tions. Certainly in quasi judicial hearings in administrative 
agencies, the admission of such evidence is a matter of 
discretion as to whether it burdens the record, or unduly 
prolongs the hearing. The Trial Examiner refused to take 
further similar testimony when he decided it would be 
cumulative. 


Extensive and convincing testimony by president of 
Metal Trades Department, AFL-CIO, Richard G. Gray, 
based on his 50 years experience as to supervisors custo- 
marily functioning in virtually every capacity as local 
union officers was given, and considered. Secretary-Treas- 
urer B. A. Gritta of Metal Trades Department testified, 
from his experience, as to the longtime craft practice of 
supervisors serving as union officers, including sitting on 
the collective bargaining committees on behalf of local 
unions. He also related that the nomenclature of super- 
viors was not uniform throughout the industry, and illu- 
strated the fact that the tenure of positions was variable. 
Martin J. Ward, secretary-treasurer of United Association, 
testified similarly that superintendents and general fore- 
men served in similar official capacities. 
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Resumé of Leading Germane Decisions 


From the plethora or galaxy of cases cited and relied on, 
three require special treatment. In the Indianapolis News- 
papers case, the employer had contractual relations with 
the Newspaper Employees Guild, a labor organization 
representing employees in the printing industry for many 
years. It is the custom in the printing industry for unions 
representing rank-and-file employees to admit supervisors 
to membership. The employer and the Guild had always 
included certain supervisory employees known as zone 
supervisors and branch managers in the bargaining unit 
set forth in the contract. During negotiations for a new 
contract, some of the zone supervisors and branch man- 
agers became dissatisfied with the Guild’s representation 
of their interests. They disaffiliated from the Guild and 
began to organize an independent union called the Asso- 
ciation. They solicited among the rank-and-file employees 
to join the Association, and after securing the signatures 
of a majority of the employees induced the employer to 
recognize and bargain with the Association. Several of the 
employer’s zone supervisors and branch managers acted as 
negotiators for the Association. 


The General Counsel contended in subsequent proceed- 
ings brought before the Board, that the employer violated 
Section 8 (a) (2) of the Act by permitting its supervisors 
to form the Association, to solicit members for it among 
the rank-and-file employees, and to negotiate a contract on 
behalf of the Association. The Board dismissed this allega- 
tion of the complaint because the General Counsel had 
failed to show that the actions of the supervisors primarily 
engaged in were to the benefit of the employer’s interests 
and that the employer had instigated and encouraged their 
activities or that the Company had acted in such a manner 
in the situation that the rank-and-file employees would be- 
lieve that the supervisors were acting as agents for and in 
the interests of the Company. 
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In the subsequent, Nassau and Suffolk County Contrac- 
tors Association case, in which building and construction 
industry supervisors were involved, it was shown that in 
this industry, like the printing industry supervisory em- 
ployees traditionally belong to the rank-and-file unions and 
are usually included in the contract bargaining units es- 
tablished by employers and unions in the industry. The 
Board reaffirmed the rule laid down in the Indianapolis 
Newspapers case with one exception. In the Indianapolis 
Newspapers case the Board did not find that the Company 
violated the Act when it permitted the zone supervisors and 
branch managers to act as negotiators for the Association. 
But in the Nassau Contractors Association case the Board 
said the Association violated Section 8 (a) (2) by permit- 
ting the master mechanic to act as negotiators for the 
Union. This was the first time the Board announced its 
policy that the mere knowledge of and acquiescence on the 
part of the employer of his supervisors acting on the 
union’s negotiating team is sufficient to make him liable 
under Section 8 (a) (2) of the Act. If he fails to protest 
the exclusion of the supervisors on the union’s negotiating 
team and he bargains with them, it the Board holds him 
liable on the theory that the employer is “interfering with” 
the rank-and-file employee’s statutory right under Section 
8 (a) (2) to be represented by persons who have an “un- 
divided loyalty” to their interests. The rule appears to be 
one of necessity and is based on the public policy of Con- 
gress, clearly apparent in the legislative history of the Act, 
that the collective bargaining process should at all times 
be clear of employer influence or control, actual or 
potential. 


In the subsequent Geilich Tanning case, supra, the em- 
ployer had contractual relations with an independent union 
for several years, with foremen always forming part of the 
the bargaining unit of the contract. These foremen also 
were and had always been members of the independent 
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union. Six months before the existing contract between 
the Company and the independent union was due to expire 
an outside union began to organize the Company’s em- 
ployees. One of the working foremen, Delaney, who had 
been a member of the Independent for many years and had 
at one time acted as its president, actively supported a 
proposal, made at that time by some members of the inde- 
pendent union, that the existing contract should be renego- 
tiated immediately, and a new 2-year contract be executed 
with the employer. The proposal was adopted by the mem- 
bers of the Independent and thereafter a request was made 
upon the employer to negotiate the new contract. The em- 
ployer agreed and thereafter a negotiating team was 
selected by the president of the independent. However, it is 
important to note that neither Delaney nor any other 
working foremen were selected to act as negotiators for 
the Union. A new contract was agreed upon which granted 
some fringe benefits which had not been included in the old 
contract. The Board found that the new contract had the 
effect of forestalling and defeating the outside union’s 
campaign to organize the Company’s employees. Upon 
charges being filed by the outside union against the em- 
ployer for violation of Section 8 (a) (2) alleging domina- 
tion of assistance to the Independent, the Board found, 
reversing the Trial Examiner, that although the actions 
taken by the supervisors in the independent union in sup- 
porting the proposal for the negotiation of a new contract 
proved beneficial to the employer in that he was not forced 
to face conflicting claims of representation, he secured 
renewed stability in his labor relations by executing the 
new contract. The Board found as a fact that the actions 
of the working foremen at the union meetings in advocating 
and helping put through the proposal to renegotiate the 
existing contract were taken primarily for and in the 
interest of the rank-and-file employees, and not for benefit 
of and in the interest of the employer. It is noted that the 
employer did not encourage or instigate the working fore- 
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men particularly to support the proposal to renegotiate the 
contract. It also noted that no working foreman was 
selected to act as a negotiator for the Union, and that the 
new contract did result in some new benefits to the rank- 
and-file employees. It further noted that the rank-and-file 
employees had requested of the employer prior to the out- 
side union coming into the picture. 

Upon the basis of the foregoing findings of fact and 
upon the entire record in the case, I make the following: 


Conclusions of Law 
1. Respondent Companies and Associations are engaged 
in commerce within the meaning of the Act. 


2. International and Local Unions are labor organiza- 
tions within the meaning of the Act. 


3. Respondents have not engaged in unfair labor prac- 
tices as alleged in the complaint. 


I therefore recommend that the complaint be dismissed. 


Dated at Washington, D. C., this day of August 
1959. 


Joun C. FisHer 
Trial Examiner 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15665 


Locau 636 or THE UNITED ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND Pipe Firtine Inpvs- 
TRY OF THE Unitep States anp Canapa, AFL-CIO, 
Petitioner, 
v. 


NationaL Lasor Retations Boarp, Respondent. 


Answer of The National Labor Relations Board 
to Petition to Review and Set Aside its Decision and Order 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia: 


The National Labor Relations Board, pursuant to the 
National Labor Relations Act, as amended (61 Stat. 136, 29 
U.S.C. See. 151, et seq.), filed this answer to the petition to 
review and set aside the Board decision and order issued 
on March 31, 1960, in the consolidated proceeding known 
upon the records of the Board as case Nos, 7-CA-1709, 1710, 
1784, 1785, 1786, 1787, 1788, 1792, 1793. 


1. The Board admits the allegation in paragraph 4 of the 
petition to review. 

2. With respect to all other allegations contained in the 
petition to review and set aside its order the Board prays 
reference to the certified transcript of the record for a full 
and exact statement of the pleadings, evidence, findings of 
fact, conclusions of law, and order of the Board, and all 
other proceedings had in this matter before the Board. 


3. The Board denies each and every allegation of error 
contained in the petition to review and set aside its order. 
4, Further answering, the Board avers that the proceed- 
ings had before it, the findings of fact, conclusions of law, 
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and order of the Board were and are in all respect valid 
and proper under the Act. 


5. Further answering, the Board avers that it is on this 
date filing a motion to consolidate the above-captioned 
caused with the case known on the Court’s docket as Na- 
tional Labor Relations Board v. Detroit Association of 
Plumbing Contractors, et al, in which petition has on this 
date been filed; and that pursuant to Section 10 (e) and (f) 
of the Act and the Rules of this Court, the Board will file 
with the Court a certified list of all documents, transcripts 
of testimony, exhibits and other materials comprising the 
entire record of the consolidated proceeding before the 
Board in Case Nos. 7-CA-1709, 1710, 1784, 1785, 1786, 1788, 
1792 and 1793. 

Wherefore, the Board prays that this Honorable Court 
cause notice of the filing of this answer to be served upon 
petitioner and that the Court make and enter a decree deny- 
ing the petition for review. 


/8/ Marcet Maiet-Prevost 
Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. this 2nd day of May, 1960. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15665 


Loca 636 or THE UNITED ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND Pree Firtine Inpvs- 
TRY OF THE Unitep Srares anp Canapa, AFL-CIO, 
Petitioner, 
v. 


NationaL Lasor Retations Boarp, Respondent. 


° = * ° ° a * + 
NationaL Lasor Rexations Boarp, Petitioner, 
v. 


Detrorr Association oF Ptumsrnc Contractors; MrecHan- 
tcaL Contractors AssociaTION OF Detroir; FarrIncton 
Company; Goss MecHanicaL Contractors Company; 
J. W. Parttanp Company; Donatp Miiter Company; 
Jounson Service Company; Unirep ENGINEERS AND 
Constructors, Inc., Respondents. 

Respondents. 


Certificate of Service 


The undersigned hereby certifies that one copy of the 
Board’s answer to petition to review, petition for enforce- 
ment and motion to consolidate in the above case have this 
day been served by first class mail on the following at the 
addresses listed below: 


A. L. Zwerdling, Esquire 
3426 Cadillac Bldg. 
Detroit, Michigan 
Martin F. O’Donoghue, Esquire 
Att: Thomas X. Dunn and 
Patrick C. O’Donoghue, Esquire 
831 Tower Building 
Washington 5, D. C. 
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William M. Saxton, Esquire 
1881 National Bank Bldg. 
Detroit 26, Michigan 


Leslie W. Fleming, Esquire 

Fildew, DeGree, Fleming & Gilbridge 
3156 Penobscot Building 

Detroit 26, Michigan 


/8/ Maxcer Matet-Prevost 
Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. this 2nd day of May, 1960. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,665 


Locax 636 or THE UNITED ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND Prive Fittine Inpus- 
TRY OF THE Unirep States anp Canapa, AFL-CIO, 
Petitioner, 


v. 
NationaL Lasor Retations Boarp, Respondent. 
No. 15,707 
NatronaL Lasor Rexations Boarp, Petitioner, 
v. 


Detrorr AssocraTION oF PLumspinc Contractors; MrecHan- 
1caL Contractors Association oF Detroit; FarMINGTON 
Company; Goss MecuanicaL Contractors CoMPany; 
J. W. Partuan Company; Donatp Mitter Company; 
Jounson Service Company; UNITED ENGINEERS AND 
Consrructors, Inc., Respondents. 


Prehearing Conference Stipulation 


PURSUANT to Rule 38K of the Rules of this Court, 
the parties subject to the approval of this Court, hereby 
stipulate and agree as follows with respect to the issue and 
the procedure and dates for the filing of the briefs and joint 
appendix herein: 


I. SraTeMENT OF THE IssvE 


Whether the Board properly found that the respondent 
Associations and Companies in Case No. 15,707 unlawfully 
interfered with the internal administration of the Union 
in violation of Section 8(a)(1) and (2) of the Act. 
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II. Briers anp Joint APPENDIX 


1. The record in this case shall be reduced to a Joint Ap- 
pendix, to be comprised of the materials each party may 
designate, with each party bearing the cost of printing the 
material contained in its designation. 

2. Petitioner in No. 15,665 shall serve its designation 
(which shall include the parts required by this Court’s 
rules) on or before July 1, 1960. The Board shall serve 
its designation on or before July 8, 1960, and respondents 
in No. 15,707 shall serve their designation on or before 
July 15, 1960. 

3. The responsibility for printing the Joint Appendix 
shall rest with the petitioner in No. 15,665, who will file 
the printed Joint Appendix along with its brief on or before 
August 31, 1960. 

4. The Board, respondent in No. 15,665, and petitioner 
in No. 15,707, will file a single brief covering both cases 
on or before September 30, 1960. 

5. Respondents in No. 15,707 will file their brief on or 
before October 30, 1960. 

6. Petitioner in No. 15,665 and Petitioner in 15,707 may 
file reply briefs on or before November 13, 1960. 


7. It is further agreed that any party and the Court, at 
or following the hearing in the case, may refer to any 
portion of the original transcript of record or exhibits 
herein which has not been printed, to the same extent and 
effect as if they had been printed, or otherwise reproduced, 
it being understood that any portions of the record thus 
referred to will be printed in a supplement Joint Appendix 
if the Court so directs. 


May 31, 1960 Thomas X. Dunn 

Washington, D. C. Tuomas X. Dunn 
Counsel for Petitioner 
in No. 15,665 


May 31, 1960 
Washington, D. C. 


May 31, 1960 
Washington, D. C. 
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/s/ Marce, Mauiet-PREvost 
Marcel Mallet-Prevost 
Assistant General Counsel, 
National Labor Relations Board, 
Respondent in No. 15,665 
Petitioner in No. 15,707 


Gsorce P. Lams 

by Carrington Shields 
George P. Lamb 

Counsel for Respondents 
in No. 15,707 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,665 


Loca 636 or THE UNITED ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND Pipe Firrine Inpvs- 
TRY OF THE Unirep States anp Canapa, AFL-CIO, 
Petitioner, 
v. 


NationaL Lasor Rexations Boarp, Respondent. 
No. 15,707 
Nationa, Lasor Retations Boarp, Petitioner, 
Vv. 


Derrorr Association oF PLuMBING CoNTRACTORS, ET AL., 
Respondents. 


BEFORE: BAZELON, CIRCUIT JUDGE, IN CHAMBERS. 


Prehearing Order 


Counsel for the parties in the above-entitled cases having 
submitted their stipulation dated May 31, 1960, pursuant 
to Rule 38(k) of the General Rules of this Court, and the 
stipulation having been considered, the stipulation is hereby 
approved, and it is 


ORDERED that the stipulation dated May 31, 1960, shall 
control further proceedings in this case unless modified 
by further order of this court, and that the stipulation and 
this order shall be printed in the joint appendix. 


Dated: June 1, 1960 


BRIEF OF PETITIONER 


Gnited States Court of Appeals 


For tHe District or Cotumpra Cypcure:” 


‘Vo. 15,665 SAR 
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STATEMENT OF THE CASE 


Upon charges and amended charges filed between August 
20, 1957, and March 5, 1958, by James P. Duffy, a member 
of Petitioner, Local 636 of the United Association of Jour- 
neymen and Apprentices of the Plumbing and Pipe Fitting 
Industry of the United States and Canada (hereinafter 
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referred to as “Petitioner” or “Local 636”) with the 
Regional Director against the Respondent companies, a 
complaint was issued charging the Respondents with viola: 
tion of Sections 8(a)(1) and (2)’ of the Act, that is inter- 
ferring with the administration of Local 636 by permitting 
supervisors in their employ to either participate in local 
union meetings, vote in union elections, hold union office, 
whether ministerial or executive, or to participate in collec- 
tive bargaining negotiations. 


On August 17, 1959, the Trial Examiner issued his 
Intermediate Report finding Respondents had not engaged 
in the unfair labor practices alleged. The Board reversed 
the Trial Examiner in a decision which Petitioner is now 
petitioning this Court to set aside. 


1. Findings of Fact 


Local 636 is one of the largest local unions in the United 
Association, having approximately a general membership 
of over 1,600. It has held this charter with the United 
Association for over fifty years. As General Counsel ad- 
mitted, there was no evidence that Local 636 was not a clean, 
democratic and militant union? (Tr 604, 798-799). There 
was no evidence, nor was it charged that (1) the eight 
named supervisors contributed to the mal-administration 
or corruption of the affairs of the local union; (2) that a 
rival union was involved in this case; or (3) that the 
supervisors of Respondent companies engaged in discrim- 
inatory hiring or discharges, anti-union remarks or threats. 


(a) The eight named supervisors involved in the instant case. 

At the outset, it should be stated that the facts are not 
in dispute. All of the eight named supervisors through 
whom Respondent companies are alleged to have interferred 


1See Appendix. 


* Reference to the printed Joint Appendix will hereinafter be 
referred to as ‘‘.JA.’’ and to the transcript in this case as ‘‘Tr.’’ 


3 


with the administration of Local 636 with the exception of 
McNamara, had heen long time members of Local 636. The 
Trial Examiner, in his Report, has outlined in detail the 
important material facts regarding each of these super- 
visors and the companies for whom they were employed. A 
consideration of each of the eight named supervisors is 
important for a full understanding of this case. Since there 
is no dispute concerning the facts as found by the Trial 
Examiner, for the sake of brevity the Court is respectfully 
referred to the Trial Examiner’s Intermediate Report in 
this regard (JA. 311-334). All of these eight named indi- 
viduals were supervisors at different material times, as 
defined under the Act. The extent of their supervision 
varied and, at times, they supervised anywhere from five 
to three hundred men and often had under them area fore- 
men and regular foremen (JA. 5,82). 


The acts of participation in union affairs which the 
Board found constituted interference within the meaning 
of Sections 8(b)(a)(1) and (2) consisted of the following: 
One for holding local union office, the Presidency; another 
serving as a Trustee of the local. Almost all for having 
voted in union elections and having been appointed mem- 
bers of a twelve-man election committee. Lastly, one is a 
member of a fourteen-man contract negotiating team, al- 
though during the period of contract negotiations, he was 
working with the tools by himself on a church job and 
supervised no one. (JA. 301-304). 


Under the Constitution of the United Association and 
the Constitution and By-laws of Local 636, supervisors are 
permitted to be members of Local 636 and have a voice and 
vote. Owners of companies, who are members, constitution- 
ally are prohibited from having a voice or vote in union 
affairs. 


(b) Collective bargaining negotiations of Local 636. 
Local 636 contracts only with the Respondent companies 
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who are members of the Detroit Plumbing Contractors 
Association and the Mechanical Contractors Association. 
Local 636 is not in contractual agreement with Respondents 
Johnson Service and United Engineers and Constructors 
who are signatories to the National Agreement, negotiated 
on behalf of those companies by the National Constructors 
Association and Local 636’s parent organization, the United 
Association. (JA. 302). 


In negotiating its contracts with the Detroit Association 
of Plumbing Contractors and the Mechanical Contractors 
Association, Local 636 jointly negotiates with its sister local 
union, Plumbers Local 98 of Detroit. During negotiations, 
a joint committee of fourteen, composed of an equal number 
of representatives from each of the local unions, conducts 
the negotiations. The prime negotiators are the Business 
Manager and Business Agents of Local 636 and their 
counterparts in Plumbers Local 98, who are charged with 
preparing the program for the negotiations and directing 
negotiations. They formulate the policy, agenda and pro- 


grams for the negotiations. All contracts are subject to the 
vote and approval of each of the local union’s membership 
(JA. 78, 79, 80). 


Under the National Agreement and the contracts nego- 
tiated by Local 636 for its membership, supervisors are 
bargained for with respect to salary, health, welfare, vaca- 
tion and pension benefits (JA. 6, 8, 28, 45, 49, 53, 83, 84, 97, 
147, 188). 


(c) Uncontradicted testimony of the named supervisors, com- 
pany officials and members of Local 636 denying employer 
interference. 

The General Counsel did not attempt to introduce any 
evidence to prove the allegations of the complaint that the 
Respondents actually caused any of the alleged acts of 
interference, nor was evidence introduced by the General 
Counsel that the members of Local 636 had reason to be- 
lieve that any of the alleged acts of intereference by the 


9) 


supervisory personnel of Respondents were caused by 
Respondents. With complete candor, the General Counsel 
took the position that the mere fact of participation in 
union affairs by the named supervisors constituted a per se 
violation by the Respondent companies of Sections 8(a) (1) 
and (2) of the Act. Local 636 and the Respondent com- 
panies introduced extensive evidence to rebut any allega- 
tion of company interference and each of the named 
supervisors was called as a witness and each testified that 
they never considered themselves agents or representatives 
of their employers in union affairs but, rather, considered 
themselves as acting in their individual! capacities as union 
members (JA. 38, 48, 62, 73, 77, 85). They never discussed 
union activities with their employers (JA. 15, 45, 47, 55, 62, 
73, 78). None of their activities in union affairs directly 
or indirectly resulted in any benefit to their employer (JA. 
37, 48, 55, 62, 67, 73, 85). Their employers never directly 
or indirectly ever attempted to influence them in their 
activities as union members (JA. 15, 37, 47, 55, 62, 67, 76, 


78, 84). Nor did any officer of management ever cause the 
eight employees to attend or participate in union affairs 
(JA. 15, 36, 47, 55, 62, 67) or cause them to vote in union 
elections (JA. 37, 47, 55, 62, 67, 73, 85), or to seek union 
office (JA. 15, 36, 37, 85), or even to become union members 
(JA. 15, 36, 85). 


An official of each Respondent company testified that 
they had no knowledge of their employees’ union activities, 
nor ever had occasion to discuss nor did discuss their union 
activities with the cited employees. Testimony was also ad- 
duced that the companies never received any benefits, 
directly or indirectly because of the cited employees’ union 
activities, nor did they ever cause any of the cited em- 
ployees to attend membership meetings, vote in elections or 
hold or cause or encourage them to seek or hold union 
office (JA. 8, 29, 30, 44, 45, 50, 51, 53, 65, 71, 72). 


Thirteen members of Local 636 testified that never at 
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union meetings or at any time did the cited supervisors 
interfere on behalf of the Respondent companies by which 
they were employed. Nor were they ever told by the cited 
employees that they, the employees, had been directed by 
the companies to become or remain union members. Nor did 
the membership observe any act of the named supervisors 
which would lead them to believe that the said supervisors 
worked contrary to the interests of the union or that they 
were acting in any other than their individual capacities 
as union members in regard to union affairs. A further 
offer of proof was made and accepted that all the other 
members of Local 636, save for ten members, would have 
testified to the same facts as their thirteen brothers. (JA. 
130, 131). 


(d) Evidence of Nature of Construction Industry. 


Expert testimony was elicited from Richard G. Gray, 
President of the Building and Construction Trades De- 
partment of the AFL-CIO and Robert A. Gritta, Secretary- 
Treasurer of the Metal Trades Department, AFL-CIO, 
that, in the construction industry, it is normal for super- 
visors to maintain and exercise their membership rights 
in the various craft unions. This includes the right to vote, 
the right to hold office, and the right to represent the union 
in contract negotiations. That this is the custom and the 
experience of vast majority of the craft unions throughout 
the building and metal trades; that the presence of super- 
visors in unions is attributable in part to the fact that, with 
the mobility of employment in the industry, generally jour- 
neymen will shift back and forth from the position of 
journeyman to supervisor and then back to journeyman. 
With the short duration of employment of a particular craft 
on a construction project and the fluxtuation of personnel, 
@ man may be a supervisor one day and a journeyman the 
next. Supervisors have, thus, historically and traditionally 
remained members of the union representing their craft 
(JA. 133 - 136, 142 - 144). 
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Martin Ward, Assistant General Secretary-Treasurer of 
the United Association, testified that, under the Constitu- 
tion of the United Association and the Constitution and 
By-laws of Local 636, supervisors are permitted to be 
members of Local 636 and to have a voice and vote; 
that only owners of companies who are members do not 
have a voice or vote in union affairs. He further testified 
that the majority of affiliated local unions of the United 
Association have superintendents, or people in a super- 
visory capacity, serving as officers of the locals. In the 
United Association and its affiliated locals, supervisors 
actively participate in union affairs. At present, approxi- 
mately fifty percent of the forty General Officers of the 
United Association, at one time or another, have been 
supervisors for contractors. And, at this time, there is no 
local union in the United Association which places restric- 
tions on the exercise of membership rights by superintend- 
ents. (JA. 110-114). 


2. Intermediate Report of the Trial Examiner. 

After finding that the named supervisors were of the 
type that were, by long practice and custom, included in 
the bargaining unit, established by the contract in the 
industry, the Trial Examiner found that the union activities 
of the named supervisors did not interfere with the ad- 
ministration of the union. 


Specifically, he concluded with respect to Kelley, Kruger, 
McDonald, Hugh and Alvin McShane and Derocher, while 
they held union office and voted in union elections, there 
was no evidence that these supervisors acted against the 
interests of the union or the interests of their employers 
or that the Respondent companies encouraged or ratified 
the union activities of these supervisors. 


With respect to Sieger and McNamara who engaged in 
contract negotiations in addition to voting in elections and 
holding office, the Trial Examiner found that Sieger did 
not participate in contract negotiations in 1958 although 
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he had participated in 1956. MecNamara’s participation in 
contract negotiations in 1958 occurred while employed as 
a job foreman by the Davis Company and was deemed by 
the Trial Examiner to be only a technical violation of the 
Act because he was the only supervisor out of approxi- 
mately fourteen union negotiators. Accordingly, the Trial 
Examiner concluded that such activities did not warrant 
a finding of a violation. 


3. The Board’s Conclusion of Law and Order. 

Contrary to the Trial Examiner, the Board found, on the 
basis of its decision in Nassau-Suffolk Contractors Asso- 
ciation, Inc., 118 NLRB No. 74, that the Respondent com- 
panies interferred with the administration of the union by 
aequiescing in MeNamara’s participation in the 1957 and 
1958 contract negotiations. The Board also, contrary to the 
Trial Examiner, found, once again on the basis of the 
Nassau decision, that the Respondent companies violated 
the Act by participating, through their supervisors, in such 
union activities as holding office and voting in union 
elections. 

The Board’s Order requires the Respondents to cease and 
desist from interferring with the administration of Local 
636 by (1) engaging in collective bargaining negotiations 
with any committee representing the union which includes, 
as a committee member, Donald McNamara (while em- 
ployed as a supervisor) or any other supervisor, and (2) 
participating through their supervisors in such union 
activities as voting in union elections or holding union 
office. 


SUMMARY OF ARGUMENT 
L 
The violation of Sections 8(a)(1) and (2) of the Act can 
only be supported if the named supervisors, in their par- 
ticipation in union affairs, were acting as the agents of 


their employers within the meaning of Sections 2(2) and 
2(13). The Act establishes common law principles of 
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agency for making this determination. Under common law 
principles of agency, every agent’s authority, that is the 
power of the agent to effect the legal relations of his 
principal, is limited to acts done in accordance with the 
principal’s manifestations of consent to the agent. An 
agent cannot bind his principal for an act which is outside 
the scope of his authority, whether that authority be actual 
or apparent, In determining the scope of an agent’s 
authority, an examination of the factual evidence of the 
limits of the principal’s manifestations of consent that the 
agent do a particular act and the agent’s acceptance of the 
act is required. 


The Board and the courts in applying this common law 
principle of agency to a supervisor have recognized a 
supervisor can have a dual capacity as an agent and as an 
individual. Whether in participating in union affairs a 
supervisor is acting in his capacity as an individual or such 
participation is within the scope of his agency is a deter- 
mination that must be based upon an examination of all the 
evidence and just as the fact of a supervisory status. 


0. 


A. The fundamental error in the Board’s Nassau 
doctrine on which the decision in this case is based is that 
the Board has abandoned the traditional and historic test 
of common law agency of Sections 2(2) and 2(13) in 
factually examining and proving in each case the alleged 
agent’s scope of authority and has irrebutably assumed that 
the scope of authority of a supervisor not in the bargaining 
unit encompass participation in union affairs. 


B. Although not fully articulated, it would appear that 
the Nassau doctrine is based on an inference that the 
supervisors outside the bargaining unit can have no pos- 
sible interest in the union from which the Board concludes 
the existence of apparent authority, that is, that the em- 
ployees have been reasonably led to believe that the 
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supervisors were acting for and on behalf of management 
from which the Board can impute employer responsibility. 
This process of reasoning is subject to attack because (1) 
principles of common law agency require consideration of 
all facts in making a determination of apparent authority; 
and (2) the unrebutted facts in the instant case which the 
Board refuses to consider demonstrate that not even ap- 
parent, much less actual, authority existed. 


C. The inference of the Board of lack of interest of 
supervisors out of the bargaining unit is clearly erroneous 
in view of the nature of the construction industry where 
supervisors have been traditionally members of craft 
unions, the scope of bargaining units is the subject of 
continuous fluidity, and supervisors out of the bargaining 
unit have the same interests and allegiance as supervisors 
in the bargaining unit. 


D. The Board’s finding on supervisor’s participation 
in collective bargaining negotiations is erroneous because 
(1) the Board’s reasoning in Nassau of a per se violation 
is admittedly based on a lack of proof of agency, thereby 
directly conflicting with Sections 2(2) and 2(13) of the 
Act; and (2) even if the Nassau doctrine were proper, it 
is not applicable in that it was not properly applied in view 
of the essential differences between the facts in this case 
and the facts of Nassau and in view of the Trial Examiner’s 
specific finding of fact that the bargaining process was not 
in the slightest degree tainted with employer influence; and 
(3) the finding of actual supervisory participation is 
factually unsupported. 


mz 


The right of all supervisors, whether within or outside 
the bargaining unit, to join and participate in union affairs 
is a guaranteed statutory right. Section 14(a) of the Act, 
by its very terms, specifically guarantees to supervisors 
this right and, when read together with the Bill of Rights 
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provisions of the Labor Management Reporting and Dis- 
closure Act of 1959, it is shown that these are absolute 
rights. Moreover, the Board’s Nassau doctrine conflicts 
with a union’s right, under Section 8(b)(1)(A), to prescribe 
its own rules and regulations in regard to supervisory 
participation in a union. 


IV. 


Even assuming that the Nassau doctrine is a proper 
interpretation of the Act, it was improperly applied in this 
case because, as a matter of fact, as the Trial Examiner 
found, the supervisors herein involved were within the 
collective bargaining unit. The evidence shows that pro- 
visions of collective bargaining agreements relating to 
foremen and that health and welfare and pension fund 
contributions were made on behalf of these supervisors to 
trust funds in accordance with the collective bargaining 
agreements. Further, the Board’s finding with respect to 
supervisory participation in collective bargaining negotia- 
tions is unsupported factually and, even assuming that 
there was, as the Trial Examiner characterized, a technical 
violation, the Board should have followed the Trial Ex- 
aminer and dismissed this portion of the case as de minimis, 
particularly in view of the Trial Examiner’s specific finding 
that the bargaining process was not in the least tainted 
with employer interference. 


ARGUMENT 


I. The essential element of the 8(a)(1) and (2) violations is 
that the Supervisors were, as required by Sections 2(2) 
and 2(13), Agents of the Employers. 


The Board, in the instant case, found the employers to 
have interferred with the administration of the union in 
violation of Section 8(a)(1) and (2) of the Act by, first, 
participating through their supervisors in such union 
activities as holding union offices and voting in union 
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elections and, second, acquiescing in McNamara’s partici- 
pation in union negotiations in 1957 and 1958 on behalf of 
the union. 


The obvious meaning of Sections 8(a) (1) and (2) is that 
it prohibits certain action by employers, as such, not by 
supervisors, as such. It is true that the statutory definition 
of “employer” includes any person acting as an agent of 
an employer. Thus, it is essential that, acting as agents 
of their employers, the Board’s finding of Section 8(a) (1) 
and (2) violations must fall in the absence of proof that 
the supervisors were acting as agents of the Respondent 
companies within the meaning of Sections 2(2) and 2(13)— 
the statutory tests for a determination of agency. 

A. Sections 2(2) and 2(13) Bestore Common Law Principles of Agency 
as the Standard for Employer and Union Responsibility 

One of the subjects under discussion for amendment by 
Congress during the 1947 Taft-Hartley debates was the 
legal doctrine of responsibility of employers and unions in 
the field of labor relations. Criticism was evoked that the 
courts and Board either required too little or too much 
evidence to establish legal responsibility. On the one hand, 
the Supreme Court, in United Brotherhood of Carpenters 
and Joiners of America v. United States, 330 U.S. 395, 91 
L.Ed. 973, had read into Section 6 of the Norris LaGuardia 
Act (47 Stat. 71 (1932), 29 U.S.C. §106), the strict re- 
quirement for proof of authorization and ratification as a 
prerequisite to finding union responsibility. On the other 
hand, the Board, in interpreting the term “employer”, 
which was defined in Section 2(2) of the Wagner Act as 
“any person acting in the interest of the employer”, had, 
according to the House Committee Report:° 


“(A) ... frequently ‘imputed’ to employers anything 


that anyone connected with an employer, no matter 
how remotely, said or did, notwithstanding that the 


3 House Report No. 245 on HR-3020, 1 Legislative History of 
the Labor Management Relations Act 1947, p. 302. 
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employer had not authorized what was said or done, 
and in many cases often was able to punish employers 
for things they did not do, did not authorize and had 
tried to prevent (see Matter of American Steel Scraper 
Co., 29 NLRB 939; Matter of Shult Trailers, Inc., 28 
NLRB 975, 993; Matter of John & Ollier Engraving 
Co., 24 NLRB 896; Matter of Schwarze Electric Co., 
16 NLRB 246; Matter of Swift & Co., 15 NLRB 992: 
Matter of American Oil Co., Inc., 14 NLRB 990; Matter 
of Frost Rubber Works, 23 NLRB 1071; Matter of 
California Walnut Growers Assn., 18 NLRB 493). 


The present Sections 2(2) and 2(13) are the result of 1947 
Taft-Hartley amendments to correct such imbalance. 


As this Court stated in International Ladies G.W.U. v. 
National Labor Relations Board, 99 U.S.AppD.C. 64, 70, 
237 F.2d 545, the legislative history of Sections 2(2) and 
2(13) makes clear that their purpose was to restore balance 
to the doctrine of legal responsibility of employers and 
unions by restoring “. . . the applicability of common law 
agency principles of responsibility, which preclude impu- 
tation of the acts of one person to another except when the 
one is acting as agent for the other.” The chief architects 
of the Act, Representative Hartley and Senator Taft, in 
the following statements, evidence the Congressional 
unanimity of the legislative objective of the Section 2(2) 
and 2(13) amendments: 


“The bill, by defining as an ‘employer’ ‘any person 
acting as an agent of an employer’ makes employers 
responsible for what people say or do only when it is 
within the actual or apparent scope of their authority, 
and thereby makes the ordinary rules of the law of 
agency equally applicable to employers and to unions” 
(House Report No. 245 on HR-3020, 1 Legislative His- 
tory of the Labor Management Relations Act 1947, p. 
302.) (emphasis supplied) 


“Sections 2(2), 2(13) and 301(e): The conference 
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agreement in defining the term employer struck out the 
vague phrase in the Wagner Act ‘any one acting in 
the interest of an employer’ and inserted in lieu thereof 
the word ‘agent’. The term agent is defined in section 
2(13) and section 301(e), since it is used throughout 
the unfair labor practice sections of title I and in sec- 
tions 301 and 303 of title III. In defining the term the 
conference amendment reads ‘the question of whether 
the specific acts performed were actually authorized 
or subsequently ratified shall not be controlling’. This 
restores the law of agency as it has been developed at 
common law. 


“ ... the definition applies equally in the respon- 
sibility imputed to both employers and labor organiza- 
tions for the acts of their officers or representatives 
in the scope of their employment. (emphasis supplied) 


“ .. Consequently, when a supervisor acting in his 
capacity as such, engaged in intimidating conduct or 


illegal action with respect to employees or labor organ- 
izers his conduct can be imputed to his employer re- 
gardless whether or not the company officials approved 
or were even aware of his actions...” (Congressional 
Record, Senate, June 12, 1947, 2 Legislative History 
of the Labor Management Relations Act 1947, p. 1622). 
(emphasis supplied) 
Taft and Hartley’s objective is clear. The Board was not, 
as in the past, to apply the principle of respondeat superior 
in the absence of evidence that the individual performing 
an act that was to be imputed to a principal had the author- 
ity of his principal to ‘do such act on his principal’s behalf. 
Such authority was to be considered to exist where the act 
was actually or apparently authorized, that is within the 
scope of the individual’s employment or authority. 
B. A Prerequisite to Responsibility is Proof that the Act of the Agent was 
Within the Scope of his Authority 
“The relation of agency is created as a result of conduct 
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by two parties manifesting that one of them is willing for 
the other to act for him subject to his control and that the 
other consents further to act. The principal must in some 
manner indicate that the agent is to act for him and the 
agent must act or agree to act on the principal’s behalf and 
subject to his control” (1 Restatement of Law of Agency 
2nd, Section 1; see also Section 26). Thus, the application 
of this legal concept depends upon the existence of certain 
factual elements; first, the manifestation by the principal 
that the agent shall act for him; second, the agent’s accept- 
ance of the undertaking; and, third, the understanding of 
the parties that the principal is to be in control of the 
undertaking. 


From the creation of the legal relationship of agency, 
it does not follow that the agent is thereby empowered to 
affect the legal relations of his principal by binding him by 
any act which the agent thereafter performs. On the con- 
trary, every agent’s authority, that is the power of the 
agent to affect the legal relations of his principal, is limited 
to acts done in accordance with the principal’s manifesta- 
tion of consent to the agent (1 Restatement, Sections 7, 26, 
27). In other words, an agent cannot bind his principal by 
an act which is outside the scope of his authority, that is an 
act to which the principal has not manifested his consent. 


The scope of an agent’s authority as established through 
a manifestation of a principal’s consent is not limited to 
manifestation of consent by specific oral or written direc- 
tions to do a particular act. The law of agency holds a 
principal to have manifested his consent that an act is 
within the scope of the agent’s authority upon (1) evidence 
of written or spoken words or other conduct of a principal 
which, reasonably interpreted, cause an agent to believe 
that the principal desires him to do a particular act on the 
principal’s behalf (actual authority) or (2) upon evidence 
of written or spoken words or any other conduct of the 
principal which, reasonably interpreted, cause a third per- 
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son to believe that the principal consents to have an act 
done on his behalf by a person purporting to act for him 
(apparent authority), or (3) upon evidence of a manifesta- 
tion of an election or conduct justifiable only if there were 
such an election by one on whose account an unauthorized 
act has been done to treat the act as authorized (ratifica- 
tion) (1 Restatement, Sections 26-31, 82, 83, supra). With 
proof of such evidence, the principal is held to have mani- 
fested his consent that the act of the agent is within the 
limit or scope of his authority and liability is imputed to 
the principal. 

Necessarily prerequisite to the establishment of the scope 
of an agent’s authority and the imputation of liability to 
his principal is an examination of factual evidence of the 
principal’s manifestations of consent that the agent do a 
particular job and the agent’s acceptance of the undertak- 
ing. This factual examination of the limits or scope of the 
agent’s authority or scope of his employment is an essential 
requirement under the common law principles of the law of 
agency.* 
©. The Board and the Courts Have Recognized that Participation by a 
Supervisor in Union Affairs is not Within the Scope of the Authority of his 

Status as a Supervisor-Agent of his Employer 

The Board and the courts have followed the Congres- 

sional mandate of Sections 2(2) and 2(13) and have not 


* Technically, the term ‘‘seope of employment” is properly used 
in reference to the master-servant relationship. However, other 
than the fact that a servant is an agent of a special kind over 
whom a master has physical control or a right to control and, con- 
sequently, special liabilities, the relationship between master and 
servant is the same as between principal and non-servant agent and 
is governed by the same rules applicable to principal and agent (1 
Restatement, Sec. 25, supra). Technically, supervisors fall within 
the master-servant relationship and the proper term to speak of in 
determining liability of a master for the act of a servant is “‘seope 
of employment”. However, since the Act has used the phrase 
“acting as agent’’ and the master-servant relationship is governed 
by the principles of agency, the term ‘‘scope of authority’’ will be 
used throughout this brief as synonomous with ‘‘scope of em- 
ployment”? which exists in the master-servant relationship. 
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imputed liability to an employer solely on the basis of the 
fact that an individual is an agent. They have followed 
common law principles and examined the scope of the 
agent’s authority to determine whether the act actually falls 
within the ambit of the principal’s manifestation of consent. 


Exemplifying the approach of the Board in refusing to 
base proof of agency on the facts of an individual’s status 
as a supervisor but requiring proof of scope of authority is 
the following statement in Perry Norvell Co., 80 NLRB 
225 (1948) : 


“We shall consequently be guided here by the 
familiar rule of agency that ‘a principal may be re- 
sponsible for the acts of his agent within the scope of 
the agent’s general authority’ or the ‘scope of his em- 
ployment’ if the agent is a servant, even though the 
principal has not specifically authorized or indeed may 
have specifically forbidden the act in question. It is 
enough if the principal actually empowered the agent 
to represent him on the general area within which the 
agent acted” (Matter of Sunset Line & Twine Co., 79 
NLRB No. 207 [23 LRRM 1001]. 


See also National Labor Relations Board v. Cement Masons 
Local, 102 NLRB 1408, enf. 225 F.2d 168 (9th Cir., 
1955) ; National Labor Relations Board v. Carpenters Local 
517, 112 NLRB 714, enf. 230 F.2d 256 (1st Cir., 1956). 


In applying this common law test, whether it be for union 
responsibility or employer responsibility, the Board and 
the courts have recognized that supervisors possess a dual 
capacity to act as a supervisor-agent of the employer or act 
as an individual. That the scope of their supervisory 
agency does not encompass their acts as individuals. In 
each case, a factual determination is required to determine 
whether the act to be imputed to the employer falls within 
the scope of the supervisor’s authority or is the act per- 


18 


formed in the supervisor’s individual capacity, outside of 
the scope of his authority as an agent. 


The cases involving the question of employer responsi- 
bility for supervisory utterances on the issue of union 
organization clearly illustrate the principal that, while in 
some activities supervisors act for management, in others 
they act on their own behalf and in their own interests. 
Thus, in R. BR. Donnelly & Sons Company, 60 NLRB 635, 
enf. 156 F.2d 416 (7th Cir., 1946), cert. denied 329 U.S. 810, 
the Board said: 


“Under the circumstances, the foremen in their 
capacity as members of the bargaining unit had the 
same freedom of action as all other employees with 
respect to joining or not joining unions and expressing 
their opinions on the subject. Consequently the liability 
of the respondent for the anti-union statements and 
conduct of the foremen stems, not from their foreman 
status as such, but from the fact that, as the record 
establishes, the respondent encouraged, authorized, or 
ratified their activities or acted in such manner as to 
lead the employees reasonably to believe that the fore- 
men were acting for and on behalf of management.” 


And, in enforcing the Board’s order in the Donnelly case 
(R. RB. Donnelly & Sons Company v. National Labor Rela- 
tions Board, supra), the Court of Appeals said: 


“Petitioner cannot be heard to say that it is not re- 
sponsible for the acts of its foremen which it sent out 
on missions of anti-unionism because these foremen 
had a right themselves to say what they said and do 
the things they did since they were employees them- 
selves. When the petitioner sent them out on missions 
of anti-unionism, the petitioner became responsible for 
what they said and did. The foremen were then speak- 
ing for their employers as its representatives, and the 
petitioner was liable for what they said and did within 
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the scope or apparent scope of their authority . .. The 
rank and file of petitioner’s employees had a right to 
assume that the foremen spoke for the petitioner, 
especially in the light of the petitioner’s long-standing 
antagonism to unions, and the petitioner’s attitude as 
conveyed to them by their foremen was bound to be 
impressive .. .” 


The case of The Hartford Courant, 64 NLRB 213 (1945) 
also dealt with the question of employer liability for co- 
ercive statements of supervisors who were part of the 
bargaining unit and, in reaffirming the rule of the Donnelly 
case, the Board said: 


“Inasmuch as the instant record, as hereinafter set 
forth, does not show that the respondent encouraged, 
authorized or ratified Salzer’s statement, or that the 
respondent acted in any manner as to lead the em- 
ployees reasonably to believe that Salzer acted for and 
on behalf of management, we find that the respondent 


did not violate Sec. 8(1) of the Act by Salzer’s state- 
ment to Simpson.” 


See also Carolina Mills, Inc., 64 NLRB 375 (1945), enf. 
denied 158 F.2d 793 (1946) (5th Cir.); Mississippi Valley 
Structural Steel Co., 44 NLRB 78 (1945); International 
Assn. of Machinists v. National Labor Relations Board, 8 
NLRB 621, 110 F.2d 29 (D.C. Cir., 1939), aff’d 311 U.S. 72). 


Also illustrative of the Board’s adherence to the com- 
men law agency principle of factually examining the scope 
of a supervisor-agent authority to determine whether acts 
of supervisors at issue fall within the limits of such au- 
thority is the line of cases where the Board, based upon an 
examination of all the relevant facts relating to a super- 
visor’s authority, has held the supervisor was acting as 
the agent of the union or both the employer and the union. 
See Pacific Maritime Assn., 102 NLRB 907 (1953), enf. 214 
F.2d 778 (9th Cir., 1954). 
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In a recent secondary boycott case decided by this Court 
which involved this Petitioner and Supervisor Kelley of 
United Engineers, the President of Local 636, the Board 
held that Kelley, by his conduct in the refusal to handle 
prefabricated pipe, was acting, not as the agent of his 
employer, United Engineers, but as the agent of Local 636. 
Local 636, Plumbers v. National Labor Relations Board, 
123 NLRB No. 37, enf. US. App. D.C. ___, 1960, 

F.2d 345 LRRM 2062. 


In judicially recognizing a distinction between a super- 
visor acting in his individual capacity and acting as an 
agent or representative of the employer, the Board has, 
from its earliest days under the Wagner Act, recognized 
that supervisors, when acting in their individual capacity, 
had an absolute right to form, join and participate in union 
affairs. See the Board’s Third Annual Report, p. 114; 
R. R. Donnelly & Sons, Co., supra. 


In Packard Motor Car Company, 64 NLRB 1212, enf. 


157 F.2d 80 (6th Cir., 1946), aff'd 330 U.S, 485 (1947), the 
question was before the Supreme Court as to whether the 
Board could recognize a right of supervisors to organize 
and bargain collectively under the statute. In resolving the 
question in favor of recognition of the right, Mr. Justice 
Jackson said: 


“The point that the foremen are employees both in 
the most technical sense at common law as well as in 
common acceptance of the term, is too obvious to be 
labored .. . The context of the Act, we think, leaves no 
room for a construction of this section [sec. 2(2) ]to 
deny the organizational privilege to employees because 
they act in the interest of an employer. Every em- 
ployee, from the very fact of employment in the 
master’s business, is required to act in his interest... 


“The purpose of Sec. 2(2) seems obviously to render 
employers responsible in labor practices for acts of 
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any persons performed in their interests .. . [i]t was 
provided that in administering this Act the employer, 
for its purposes should be not merely the individual 
or corporation which was the employing entity, but 
also others, whether employees or not, who are ‘acting 
in the interest of employer’. 


“Even those who act for the employer in some mat- 
ters, including the service of standing between manage- 
ment and manual labor, still have interests of their own 
as employees. Though the foreman is the faithful repre- 
sentative of the employer in maintaining a production 
schedule, his interest may properly be adverse to that 
of the employer when it comes to fixing his own wages, 
hours, seniority rights or working conditions. He does 
not lose his right to serve himself in these respects 
because he serves his master in others. And we see no 
basis in this Act whatever for holding that foremen 
are forbidden the protection of the Act when they take 
collective action to protect their collective interests.” 


The Board and the courts, in subsequent decisions, have 
consistently recognized the right of supervisors in their 
capacity as individuals to join and participate in the affairs 
of the union. See National Labor Relations Board v. Brown 
Co., 65 NLRB 208, rev. 160 F.2d 449 (1st Cir., 1947) ; Way- 
side Press, Inc., et al v. National Labor Relations Board, 
103 NLRB 11, rev. 206 F.2d 862 (9th Cir., 1953) ; National 
Labor Relations Board v. Indianapolis Newspapers, Inc., 
103 NLRB 1750, rev. 210 F.2d 501 (7th Cir., 1954) ; National 
Labor Relations Board v. Montgomery Ward & Co., 115 
NLRB 645, enf. 242 F.2d 497 (2nd Cir., 1957). 


Only where the record demonstrated that the supervisor’s 
participation was not in his individual capacity but fell 
within the scope of his authority as an agent of the em- 
ployer, that is evidence that his employer “encouraged, 
authorized or ratified” his supervisor’s participation or 
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“aeted in such manner as to lead the employees reasonably 
to believe that the foreman was acting for and on behalf 
of management,” did the Board find that the employer, 
through such supervisors, interfered in the administration 
of a union in violation of Sections 8(a)(1) and (2). It was 
not until the Board evolved its Nassau doctrine in Nassau 
and Suffolk Contractors Assn., Inc., supra, that the Board 
retreated from its recognition of the right of supervisors to 
join and participate in a union. This retreat of the Board 
was only accomplished by a withdrawal from the common 
law principles of agency and the adoption of vicarious em- 
ployer liability, based on the single fact of supervisory 
status rather than on factual evidence that the act for 
which liability was sought to be imputed fell within the 
scope of the supervisor-agent authority as required by the 
common law principles of agency imbedded in Sections 2(2) 
and 2(13) of the statute. 


II. The Board’s Nassau Doctrine improperly applies to the 
Supervisor’s conduct the Common Law Agency Test of 
Sections 2(2) and 2(13) of the Act, 


The Board’s decision in the instant case rests solely on 
the Nassau doctrine. Under this doctrine, the Board draws 
a distinction between supervisors in the bargaining unit 
and supervisors not in the bargaining unit. When a super- 
visor is not in the bargaining unit and participates in union 
affairs, he is considered by the Board to be active within 
the scope of his authority as an agent of the employer and 
not in his capacity as an individual. Such participation by 
@ supervisor in union affairs is considered employer inter- 
ference in violation of Sections 8(a)(1) and (2). When in 
the bargaining unit, the Board will assume a supervisor 
participating in union affairs acts in his capacity as an 
individual and not as agent of the employer in the absence 
of evidence of employer encouragement, authorization, 
ratification, ete. Nassau further provides that, even absent 
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evidence of employer responsibility, ie. agency, participa- 
tion of any supervisory personnel in the collective bargain- 
ing process under any circumstances constituted employer 
interference in violation of Sections 8(a)(1) and (2) of the 
Act. 


The fundamental error of the Nassau doctrine is that it 
is based on an abandonment by the Board of Sections 2(2) 
and 2(13)’s requirement of factually examining and prov- 
ing in each case an alleged agent’s scope of authority as a 
prerequisite for a determination that the supervisor was 
an agent acting, not as an individual, but as the agent of 
the employer. As a substitute to an inquiry of scope of 
authority through the employer’s “manifestation of con- 
sent”, the Board assumes, without factual support, that 
the scope of authority of a supervisor not in the bargaining 
unit encompasses participation in union affairs. When the 
supervisor is in the bargaining unit, however, the Board 
assumes that such participation is not within the scope of 
the supervisor’s agency relationship. 


The making of such an assumption without factual 
foundation is objectionable but a holding that such an 
assumption is irrebutable is arbitrary and capricious (see 
Geilich Tanning Co., 122 NLRB No. 133, set aside__ F.2d 

, 45 LRRM 2995 (1st Cir., 1960). The result is that, 
irrespective of what facts are adduced concerning the scope 
of the authority of a supervisor, upon proof of the simple 
fact that a supervisor is not in the bargaining unit and the 
further fact that he participates in union affairs, a per sc 
violation of the Act is established. 


A. The Board Befused in Nassau to Factually Determine the Scope of the 
Supervisor's Authority 


The Board has reached its decision by making the same 
fundamental error which it accused Member Murdock of 
making in dissenting from the Nassau doctrine. Murdock 
would hold every form of participation in union affairs 
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violative of the Act.* Murdock’s imputation of liability upon 
mere existence of a supervisory status, without any factual 
examination or finding of the scope of the supervisor’s 
authority as an agent, was rejected by the Board. The 
Board reasoned that a supervisor can have a dual status, 
Le. that a supervisor, like every agent, performs acts which 
are within the scope of his authority and, at the same time, 
performs other acts in his capacity as an individual which 
are not within the scope of his authority and do not bind 
his principal. The Board in Nassau further stated that 
such a dual status can exist even where a supervisor par- 
ticipates in union affairs and, in rejecting Member Mur- 
dock’s reasoning, stated : 


“An employer, particularly a corporate employer, 
acts through agents, among whom are his supervisors. 
The employer is responsible for the conduct of his 
supervisors on the basis of common law rules of 
agency. Ordinarily when a supervisor injects himself 
into union affairs the employer is held liable for his 
conduct. But this is not invariably so. In certain situa- 
tions, the Board and the courts have recognized that a 
supervisor participating in union matters is acting in 
his individual rather than his representative capacity 
and have refused to hold the employer responsible for 
his conduct” (Nassau, supra, at p. 180). 


The above statement is merely a recognition of the funda- 
mental concept of agency law that a principal is not respon- 
sible for all acts of an agent. He is only responsible for 
those acts which are within the scope of the agent’s au- 
thority and a factual determination must be made in each 
case of the ambit of the agent’s authority. 


5 Member Murdock succintly stated his position: ‘That the 
master mechanics are ‘supervisors’ under the Act’s definition is 
explicitly found by my colleagues ... We need no more... to 
impute employer responsibility’’, Nassau, supra, p. 192. 


25 


With the recognition of this principle, the Board should 
have then proceeded to factually determine the limits of 
each supervisor’s scope of authority through the manifesta- 
tion of consent of his principal of the extent to which his 
supervisor-agent was to act on his behalf. In other words, 
the Board should have then made a determination of 
whether the participation in union affairs by the supervi- 
sors was “encouraged, authorized or ratified by the employ- 
er-principals or whether their employers acted in such a 
manner as to lead the employees to reasonably believe that 
the supervisors were acting for and on behalf of manage- 
ment” (Nassau, supra, at p. 181). The Board did not do 
this but, on the contrary, assumed that, where the supervi- 
sor was not in the bargaining unit and the supervisor parti- 
cipated in union affairs, the employer had manifested his 
consent for the supervisor to act as his agent in participa- 
ting in union affairs. The Board states in its opinion that 
such an examination into the facts as to the scope of the 
supervisor’s authority will be made only where a supervisor 
is in the bargaining unit. 


What the Board has done in effect is, contrary to tradi- 
tional agency law, impute employer responsibility for 
supervisors not in the bargaining unit and to apply the 
traditional agency law to supervisors in the bargaining 
unit. Indicative of the Board’s confusion are the reasons 
advanced for distinguishing between supervisors in the 
bargaining unit and those out of the bargaining unit: 


“Where foremen are members of the rank-and-file 
unit and union, it is reasonable to expect that they will 
have a voice and vote in the administration of the 
affairs of the union. It is obvious that in a setting 
where foremen are included in the bargaining units 
together with the rank and file some modification of the 
ordinary rules of respondeat superior must be made. 
The Board and the courts have indeed recognized the 
fact and have adopted a more limited theory of em- 
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ployer liability for the conduct of supervisors included 
in a rank-and-file bargaining unit. Thus, when a super- 
visor who was included in a bargaining unit with 
nonsupervisory employees made certain antiunion re- 
marks, the Board refused to hold his employer auto- 
matically responsible for what the supervisor had said. 
Supervisors included in the unit, the Board said, ‘had 
the same right as rank and file employees to express 
their views as to the undesirability of representation 
by the Union. Liability for such statements and activi- 
ties may be attributed to the respondent only upon a 
showing that the respondent “encouraged, authorized 
or ratified their activities or acted in such manner as 
to lead the employees reasonably to believe that the 
foreman [supervisors] were acting for and on behalf 
of management”.’.. .” (Nassau, supra, at p. 181). 


In not automatically imputing liability from the fact of 
supervisory status and requiring proof of encouragement, 
authorization, ratification, etc. for the establishment of the 
agency of the supervisor in the bargaining unit, the Board 
states that it is modifying and relaxing the doctrine of 
respondant superior. Nonsense; this is the doctrine of 
respondeat superior. This is the doctrine which the Board 
should have employed to examine in the individual ease of 
each supervisor, whether in or out of the bargaining unit, 
whether he was acting for his employer in his participation 
in union affairs. The Board speaks of this being a modifica- 
tion of its general rule of automatic responsibility when- 
ever a supervisor participates in union affairs. If so, it is 
a reversal of prior precedent and a rejection of the Con- 
gressional amendments in 1947 of Sections 2(2) and 2(13) 
of the Act. Proof and finding of scope of authority is essen- 
tial prior to imputation of liability. 
B. Nassau Based on Improper Irrebutable Inference from fact Supervisors 
not in Bargaining Unit 

The Board in Nassau, as in the instant case, ignores all 

factual evidence relating to the scope of a supervisor’s 
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authority and relies solely upon the fact of a supervisor 
not in the bargaining unit participating in union affairs 
and automatically imputes liability. 


It would appear that the Board’s justification for its 
refusal to apply the common law agency test is an infer- 
ence, unsupported in the record of the instant case, that, 
when in the bargaining unit, a supervisor has an interest 
allied with that of his fellow employees because the union 
negotiates for wages and working conditions while super- 
visors not in the bargaining unit have no such interest. 
Although not fully articulated, it would appear that the 
Board assumes that the supervisor outside the bargaining 
unit can have no possible interest in the union and, there- 
fore, the Board concludes the existence of apparent author- 
ity, that is that the employees have been reasonably led to 
believe that the supervisors were acting for and on behalf 
of management from which the Board can impute employer 
responsibility. This process of reasoning is subject to 
attack on a number of grounds: 


1. Principles of agency require consideration of all relevant facts prior to 
a finding of apparent authority. 


The Board clothes its inference and conclusion with the 
status of an irrebutable presumption. Upon proof of the 
single fact of supervisors not in the bargaining unit par- 
ticipating in union affairs, there is per se violation or em- 
ployer interference. No consideration is permissible of 
other facts. Such an approach is contrary to every basic 
principle of the law of agency. The existence of apparent 
authority is a factual question in which consideration must 
be given to all facts, not just the fact of a supervisor’s being 
outside of the bargaining unit. Is it beyond the realm of 
possibility that there may exist a supervisor with a long- 
standing union membership as he progresses through the 
ranks to a supervisory status, with an interest in union with 
his fellow employees, that his fellow union members are 
fully cognizant of such individual interest and accept the 
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supervisor among their ranks, not in his capacity as an 
agent of the employer, but in his individual capacity? Cer- 
tainly the answer to this question must be in the affirmative. 
The existence of apparent authority depends upon a reason- 
able inference from all the facts that there was a holding 
out to the employees, and that the employees had a right to 
infer that the supervisor was acting for his employer in 
participation in union affairs. 

2. Unrebutted facts which Board Refused to consider conclusively 

demonstrates the Board’s error. 

The error of the Board in Nassau in rejecting the require- 
ment of common law principles of agency that all facts be 
considered is best demonstrated by the additional unre- 
butted facts which the union proved in this case but which 
the Board, with its irrebutable presumption and inference, 
rejects and refuses to consider. In the instant case, evid- 
ence was offered by thirteen members of the union that they 
had never observed any act of the named supervisors which 
would have led them to believe that these supervisors were 
acting contrary to the interests of the union; that they 
thought they were acting in their own individual capacity 
and exercising their statutory rights as union members. 
This evidence should have been considered with the uncon- 
tradicted evidence of the supervisors that they never acted 
as representatives of the employers in union affairs but 
acted only in their individual capacity; that these super- 
visors never discussed their union activities with their 
employers nor had they ever consciously done anything 
which, directly or indirectly, benefited their employers. Nor 
were they ever asked by their employer or any of his agents 
to attend union meetings, to vote in union elections, seek 
union office or even become union members. In addition, 
there was corroborative evidence that the companies had 
no knowledge of their supervisors’ union activities, nor had 
they ever discussed these activities with the supervisors, 
nor did they, directly or indirectly, receive any benefits 
from their supervisors’ union activities, nor did they ever 
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cause them or ask them to attend union membership meet- 
ings, vote at elections, hold union office or even seek union 
membership. The uncontradicted testimony of the em- 
ployers, the supervisors and the union members completely 
refutes and rebuts any inference that there was a holding 
out, or apparent authority, of the supervisor to act for the 
employers when participating in union affairs. In fact, not 
only does such uncontradicted testimony competely destroy 
any inference of apparent authority, but it makes abso- 
lutely clear that there was no actual authority. The em- 
ployers had not manifested their consent that the super- 
visors act as their agents in their participation in union 
affairs and the supervisors had not accepted any under- 
taking to act as the agents of the employer while participat- 
ing in union affairs. Both of these elements are essential to 
establish actual authority. 


The evidence in the record makes it absolutely clear to 
any reasonable man that the supervisors were acting as in- 
dividuals. To avoid the effect of such unrebutted evidence, 
the Board has given to its inference an irrebutable stature. 
It has had to do this because it knows full well that, upon a 
consideration of all the facts, it could not reasonably con- 
clude the supervisors had either actual or apparent author- 
ity. 


Petitioner does not concede that any inference can be 
drawn from the fact that supervisors are not in the bar- 
gaining unit. However, even assuming such an inference 
could be drawn, certainly the Board has no right to raise 
the inference to the level of an irrebutable presumption as 
it obviously has done. Furthermore, the First Circuit, in 
Geilich Tanning, supra, which involved the application of 
the Nassau doctrine, by remanding the case to the 
Board for further proceeding, in effect refused to ap- 
prove the Board’s irrebutably inferring from the fact 
of supervisors not in the bargaining unit that they were 
agents of the employer. The language of the court could be 
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interpreted as holding that the fact of participation by not- 
bargained-for supervisors in union affairs establishes a 
prima facie case of interference. Petitioner does not con- 
cede that such interference is proper under the facts of the 
instant case but, even assuming it were, the inference can- 
not be raised to the stature of an irrebutable inference. 
There are important facts which distinguish this case from 
the Geilich Tanning case, supra, and make clear that the 
drawing of any inference is wholly improper. 
C. Nature of Construction Industry Shows Fallacy of Board’s Irrebutable 
Inference 

The inherent weakness of the Board’s attempt to draw an 
inference from the fact that supervisors are out of the bar- 
gaining unit stems primarily from its failure to consider 
the evidence in the record in this case of the nature of the 
construction industry and the historic reasons why, in this 
industry, supervisors have traditionally participated in 
union affairs. 


The basic characteristic of this industry is job mobility 
of employees, resulting in a constant shifting of employ- 
ment from one employer on one construction project to 
employment with another employer on a second project. 
Construction employees may work for fifteen to twenty 
employers over the course of a year. There is a constant 
fluctuation in the employment of the members of each craft 
on a job. As the witnesses testified, the first man on the job 
is generally named foreman. As additional employees are 
added to complete the work, additional foremen will be 
appointed from the ranks of journeymen. On larger jobs, 
the first foreman will, in time, probably progress from a 
crew foreman with five pipefitters under him to a group 
foreman in charge of two or three crew foremen and he 
may even be a job foreman in charge of an entire project or 
a superintendent in charge of an entire area with all the 
various minor foremen under him (JA. 100-101, 124, 109). 
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As the job peak is reached and the need for men de- 
creases, the pipefitters and foremen will be gradually laid 
off to the point where many of the foremen will, on that 
very job, find themselves back in the journeyman ranks 
working with the tools. In this industry, as the witnesses 
testified, every good journeyman is at one time or another 
a foreman® (JA. 101, 98). 


Every one of these foremen, whether it be the job super- 
intendent or the crew foreman, are supervisors within the 
meaning of the Act and are all included within the scope 
of the Board’s order in the instant case directing employers 
to prohibit their superintendent from participating in union 
affairs. It is true that, of the eight supervisors herein 
involved, many of them possessed lengthy tenure of em- 
ployment with one of the Respondent companies and were 
in the higher echelon of supervisory personnel. They 
ranged from McNamara, who at times supervised no one, 
to Harold Derocher, a superintendent for Donald Miller 
Company, who on occasion had three hundred journeymen 
under his supervision. The Board’s decision and order 
makes no distinction between the supervisors (JA. 306-307). 
All of the supervisors, of which there are few of the stature 
of Derocher, are covered by the Board’s order and decision. 
The net effect is that every time a journeyman serves in 
a supervisory status, whether it be only temporarily as a 
crew foreman, he must, in effect, give up his union member- 
ship or resign any union office he holds. This can only 
result in instability in the local union with an adverse effect 
on the very rights which the Board is allegedly seeking to 
protect. 


The Board, in Nassau, recognized the particular func- 
tional difference of the supervisors in the plant and in the 
building and construction trades industry: 


* The complainant himself was ‘offered employment as a foreman 
(Tr. 1257, 1258). 
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“In this setting it is totally unrealistic to attribute 
automatic responsibility to an employer for the role 
played by the foreman in his union. Certainly in the 
printing, publishing, and construction industries, where 
the inclusion of foremen in rank-and-file units and 
unions is a practice of long standing, employers would 
ridicule the idea that they dominate or interfere with 
the administration of such union because some of their 
foremen may be active within the union’s administra- 
tion. There is an obvious difference between the situa- 
tion where foremen organize employees into one union 
in a context of unfair labor practices and hostility to 
another union, and the situation where, as here, the 
foremen are merely active in the administration of 
their own union to which they have belonged for many 
years as is customary in the industry. All the cases 
relied on by the dissent to support the charge of alleged 
deviation from precedent are representative of the 
former type of situation” (Nassau, supra, p. 182). 


The Board gives lip service to the historic role of super- 
visors in construction unions and to the other industries 
and to the fact that employer interference (based on super- 
visory activity in union affairs) has always been found to 
exist in a context of anti-union activities and proceeded in 
Nassau to make a distinction based upon a supervisor being 
in or out of the bargaining unit. 


This distinction is untenable. In practical application, it 
will result in injustice. The inherent inequities can be 
pointed out by a very simple and highly probable example: 


Suppose Union A signed a collective bargaining agree- 
ment with a group of mechanical contractors, bargaining 
for all of their employees and all sub-foremen having up 
to four men under them. Union B, in another area, signs 
an agreement with the same mechanical contractors which 
includes in the bargaining unit all superintendents, area 
foremen, foremen, sub-foremen and journeymen. Under 
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this situation, the Nassau doctrine would apply in our first 
case for all superintendents and foremen of Union A par- 
ticipating in union affairs. In the latter case, since these 
personnel were bargained for and, as such, were in the 
bargaining unit, under the Nassau doctrine liability would 
not apply for the same identical personnel for which it 
applies in case A. 


The Nassau decision is reduced to an absurdity when one 
considers that the same employers are not guilty of inter- 
ference when foremen in Union B participate in affairs but 
are per se guilty of interference when foremen participate 
in Union A’s affairs. Similarly, in some areas of the 
country, locals of the United Association specifically en- 
compass foremen within the collective bargaining agree- 
ments. In other areas, although foremen generally are paid 
an X amount of dollars above the journeymen scale, they 
are not specifically covered in the collective bargaining unit. 


Suppose in the instant case that the United Association’s 
National Agreement with large industrial contractors did 
not include foremen in the collective bargaining unit while 
the Local 636 agreement did cover foremen in the bargain- 
ing unit. Local 636 member, Jones, while temporarily work- 
ing as a foreman for the ABC Construction Company, a 
signatory to the Local 636 agreement, could participate in 
union affairs. However, when the construction project 
with ABC was completed and if he should go to work as a 
foreman on a job of United Engineers, a National Contrac- 
tor, he would have to, in effect, so long as working for 
United Engineers, give up his union membership or union 
office. Similarly, if initially employed as a journeyman 
with United Engineers, he would not have to forfeit his 
right of participation in union affairs. However, as the job 
peaked out, if he should serve as a crew foreman for a few 
weeks, he would, during this time, have to forfeit his mem- 
bership rights. When you consider the many different 
types of contracts and contractors, the necessity of journey- 
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men traveling temporarily to other areas when work is 
slack in their home local, the possible combination of the 
situations that may develop requiring temporary cessation 
of participation in union affairs by members becomes un- 
tenable. The Board’s decision can only result in injuring 
the rights of members that it is allegedly protecting by its 
Nassau doctrine. 


The Board’s untenable distinction denies individual in- 
centive among union men and presupposes a class struggle 
between union and management. The presence of super- 
visors participating in union affairs is a unifying, not a 
devisive influence, in the construction industry. One of the 
main purposes of the apprenticeship training program has 
been, not only to make them skilled craftsmen, but also to 
teach them skills with which they might be able to advance 
up the ladder in their trade. Thus, supervisors are an in- 
centive to them. Apprenticeship and supervisory training 
programs are run by local unions and have, as an additional 
purpose to that of attaining craft and management skills, 
the purpose of training those who so desire to be capable 
of not only holding down supervisory jobs but also to open 
up their own shops. The Board’s ruling would deny them 
this incentive. It would seem that the Board feels that 
supervisors, other than being a unifying and cohesive ele- 
ment in the construction industry (which they are, in fact), 
are but a disruptive element and that Sections 8(a)(1) and 
(2) of the Act require or presuppose the existence of an 
economic struggle between management and union. 


Full recognition must be given to the hard realities which 
exist in the construction industry. This record is studded 
with testimony from supervisors, employers and the mem- 
bers of Local 636 herein involved detailing the function and 
status of supervisors in the building and construction in- 
dustry. Expert testimony from Richard Gray, President of 
the Building and Construction Trades Department of the 
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AFL-CIO; Martin Ward, Assistant General Secretary- 
Treasurer of the United Association; and Robert Gritta, 
Secretary-Treasurer of the Metal Trades Department of 
the AFL-CIO, clearly demonstrate that it is wholly im- 
proper, in establishing employer interference, to draw any 
inference from the fact that a supervisor has a status of 
being in or out of the collective bargaining unit. 


D. Board Finding on Participation in Collective Bargaining Negotiations 
Admittedly Based on Lack of Evidence of Agency 

The Board in the instant case, relying upon the Nassau 
doctrine, held that any form of supervisory participation in 
collective bargaining negotiations constitutes a per se em- 
ployer interference within the meaning of Sections 8(a) (1) 
and (2) of the Act. This was true irrespective of whether 
the supervisors were in or out of the bargaining unit. It 
requires little thought to point up the Board’s error in this 
portion of its decision. 


First, the Board’s reasoning in Nassau on which the find- 


ing in this case is based, on its face conflicts with Sections 
2(2) and 2(13) of the Act. The Board reasoned as follows: 


“It is true that we have held that the employers of 
master mechanics are not responsible for the roles 
played by the latter in the internal affairs of the Union 
and that their participation in bargaining negotiations 
in behalf of the employees does not, under the circum- 
stances of this case, justify a finding of union domina- 
tion by the employers of such master mechanics. But 
participation in bargaining negotiations vis-a-vis the 
employer is not merely a matter of a union’s internal 
affairs and, although conduct may fall short of proving 
control, it may nevertheless constitute unlawful inter- 
ference with a union’s administration. 


“Despite the large measure of control exercised over 
master mechanics by the Union, the mechanics remain 
in part agents of their employers with a resulting 
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divided loyalty and interests. That conflict of interest 
may be accentuated, as in the case of Clifford Smith, by 
the payment of special bonuses at the discretion of the 
employer. Employees have the right to be represented 
in collective-bargaining negotiations by individuals 
who have a single-minded loyalty to their interests. 
Conversely, an employer is under a duty to refrain 
from any action which will interfere with that em- 
ployee right and place him even in a slight degree on 
both sides of the bargaining table. There is no evi- 
dence that employers were responsible for the naming 
of any master mechanics to the Union’s negotiating 
committee. But they were under a duty, we think, when 
confronted with a union negotiating committee which 
ineluded their cwn agents, to protest the composition 
of the committee and to refuse to deal with it because it 
was tainted with an apparent employer interest” 
(Nassau, supra, at p. 187). 


The Board, in this statement, admits that there is no em- 
ployer responsibility for the conduct of the supervisors, yet 
proof of responsibility is essential to a finding of a viola- 
tion of Sections 8(a)(1) and (2). It is submitted that, in 
the absence of proof of agency, no violation can be found. 


Second, even assuming that the Board’s Nassau concept 
of single-minded loyalty requiring the exclusion of super- 
visors from the bargaining processes to avoid the taint of 
employer interference is a permissible interpretation of 
Sections (8)(a)(1) and (2) of the Act, it cannot properly 
be established as a per se concept. It is submitted its 
validity in any case must depend on the factual context in 
which a supervisor participated in collective bargaining 
negotiations. The wisdom of such a course of action is the 
fact that the Trial Examiner, after considering the entire 
context, found as a fact that MeNamara’s presence in the 
1958 negotiations could not possibly taint the 1958 bar- 
gaining process. The Board makes no mention of this crit- 
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ical finding of fact but proceeds on its merry way of sub- 
stituting administrative madness for administrative expert- 
ise in fashioning another per se doctrine that will permit 
it to render decisions based on irrebutable presumptions 
and inferences rather than evidence. It was error for the 
Board, in ruling on the question of participation in negotia- 
tions, not to consider all the evidence surrounding the 
negotiations and adopt the finding of the Trial Examiner of 
no possible taint of the bargaining process. As the Trial 
Examiner pointed out, there was no employer-union fight 
or internal union fight being waged. The only evidence of 
supervisory. participation on the bargaining team was the 
presence of McNamara who, at the most, possessed doubtful 
supervisory status. The bargaining team was composed of 
fourteen members, seven from Local Union 636 and seven 
from the Plumbers Local. The primary negotiators were 
the Business Agents and no provision could be agreed to 
without first the approval of the negotiators from both 
locals and, finally, the membership of both local unions (JA. 
78-80). The facts in the context of Nassau and this case are 
as different as night and day and, in the absence of any 
proof of agency and the finding of the Trial Examiner of 
no possibility of taint, the attempt by the Board to apply 
the Nassau concept in finding a violation constitutes evident 
error. 


Third, the finding of supervisory participation is factu- 
ally unsupported. There is only one single instance in the 
record of a supervisor participating in collective bargain- 
ing negotiations and that was Mr. McNamara during the 
1957-1958 negotiations. The Trial Examiner’s report shows 
the minor supervisory position of MeNamara and that 
there were times that McNamara worked by himself or with 
one or two others (JA. 328). On such jobs, McNamara was 
not a “supervisor” but a journeyman. It is clear from the 
record that, at the time of his participation in the negotia- 
tions, McNamara was not a supervisor as defined in Section 
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2(2) of the Act. Accordingly, the Board’s case of participa- 
tion in negotiations by a supervisor must fall and, as the 
portion of its order relating to participation in negotia- 
tions by supervisors is unsupported by the record, it should 
be set aside. 


Ill. The right of all Supervisors, whether within or outside 
the Bargaining Unit, to join and participate in Union 
affairs is a statutory right guaranteed by Sections 14(a) 
and 8(b)(1)(A) of the Taft-Hartley Act and the Labor 
Management Reporting and Disclosure Act of 1959. 

The decision and order of the Board, in abrogating the 
right of supervisors to joint and participate in a union, 
specifically conflicts with the statutory rights of super- 
visors. 


A. Section 14(a2) Guarantees to Supervisors the Bight to Join a Union 


Section 14(a) states: “Nothing herein shall prohibit 
any individual employed as a supervisor from becoming or 
remaining a member of a labor organization . . .” ( emphasis 


supplied). This sets out no restrictions or classifications 
of supervisors. To the contrary, the word “any” negates 
such interpretation. The Board sanctimoniously states that 
it has not done so and that any supervisor can join or re- 
main a member of a labor organization. It admits that this 
is what Congress intended but, at the same time, states that 
the decision in this case has not infringed on this right. 


This decision has as effectively denied membership to the 
cited supervisors as if they had taken away their books for 
it is elemental that the right to voice and vote is the essence 
of “membership” in any organization. Nor can the Board 
cite any authority or any similar statute which will inter- 
pret the phrase “join or remain a member” to mean that one 
may belong but have none of the privileges of membership. 
Congress intended the phrase “to join or remain a member” 
to mean just what the words say—that supervisors had the 
same rights as any other member of a labor organization, 
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subject to the constitution and by-laws of that organization. 
This can be more plainly seen from the following definition 
of the term “member” contained in Section 3(0) of the 
Labor Management Reporting and Disclosure Act of 1959: 


“A “member’ or ‘member in good standing’ when 
used in referring to a labor organization, includes any 
person who has fulfilled the requirements for member- 
ship in such organization and who neither has volun- 
tarily withdrawn from membership nor has been 
expelled or suspended from membership after appro- 
priate proceedings consistent with the lawful provi- 
sions of the constitution and by-laws of such organiza- 
tion.” 


Logic plus legislative intent conclusively shows that Sec- 
tion 14(a), in allowing supervisors to join and remain mem- 
bers of labor organizations, also included the right to enjoy 
its fruits. The conjunctive “or remain” can only be inter- 
preted to mean that, if a journeyman rises up to the hier- 
archy of supervisor, he shall retain the same rights to 
membership in a labor organization that he had as a jour- 
neyman. The legislative history shows that Congress was 
well aware of the fact that, in certain industries like the 
construction industry, supervisors had historically be- 
longed to mixed labor organizations and Section 14(a) was 
passed so that they would have the right to remain members 
(1 Legislative History of Labor Management Relations Act 
1947, p. 411, 410, 564). 


Since this is what Congress intended by Section 14(a), 
the Board’s per se doctrine is reduced to the absurd position 
where it is saying that Congress intended that supervisors 
shall have the right to vote and to hold union office and, at 
the same time, intended that the very exercise of that statu- 
tory right constitutes an unfair labor practice under Sec- 
tions 8(a)(1) and (2) of the Act. 
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B. The Labor Management Reporting and Disclosure Act of 1959 Gives a 
Supervisor an Absolute Right to Actively Participate in a Union 


The decision of the Board in this case has been rendered 
moot and should be dismissed by passage of the Labor 
Management Reporting and Disclosure Act of 1959 which 
makes absolute the right of any union member, including 
supervisors, to nominate, to vote and to run for office. 


Sections 101(a)(1) and (2) of the Labor Management 
Reporting and Disclosure Act give every member a right 
to vote in elections, to attend membership meetings, to 
participate in the business of such meetings and to meet and 
assemble freely with the other union members. Section 401 
(e) gives each member the right to hold office and vote in 
elections. Further, the definition of “member” in Section 3 
(0) of this Act, beyond question, includes supervisors. 


If ever there was any question of the right of supervisors 
to have a voice in union affairs, nominate, vote or run for 
office, or any question of whether or not such activity con- 
stituted per se employer interference, violative of Sections 
8(a)(1) and (2) of the Act, such questions have perma- 
nently been laid to rest with the enactment of the foregoing 
provisions. Congress obviously, without any qualification, 
intended that supervisory members were to have these 
enumerated rights. It follows, then, that the only reason- 
able and intelligent interpretation of the term “interfer- 
ence” in Sections 8(a)(1) and (2) allows of no per se 
interpretation for supervisory conduct in union affairs 
but, rather, the common law test as previously explained in 
this brief, which does not conflict with these statutory pro- 
visions, is to be applicable. 


That this is the only correct interpretation which one can 
derive from the pertinent sections of both the Labor 
Management Reporting and Disclosure Act and the Labor 
Management Relations Act is seen in the article recently 
published in the Michigan Law Review (Vol. 158, p. 819) 
entitled “Internal Affairs of Labor Unions Under the Labor 
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Reform Act of 1959”, written by Archibald Cox, Professor 
of Law at the Harvard Law School and Counsel for the 
Joint Conference Committee which voted out the Labor 
Management Reporting and Disclosure Act as passed, in- 
dicates that this is the only correct interpretation of this 
provision of the Act. In discussing these sections on par- 
ticipation in union affairs, Professor Cox states: 


“Section 101(a)(1) of the LMRDA guarantees all 
union members ‘equal rights and privileges’ in nomi- 
nating candidates and voting in union elections, in 
attending union meetings, and in discussing and vot- 
ing upon union affairs, all ‘subject to reasonable rules 
and regulations in such organization’s constitution and 
by-laws.’ The qualification is the result of the accommo- 
dations between the practicalities of union government 
and the commendable aim of preventing unjust dis- 
crimination between union members. Time and litiga- 
tion will be required to determine what are ‘reasonable 
rules and regulations’, but the basic distinctions are 
not hard to illustrate. The division of members into 
voting and non-voting classes exemplified by the prior 
practice of the Operating Engineers is contrary to 
Section 101(a). On the other hand, in local unions with 
a mixed membership, it would be reasonable, as shown 
above, to limit the voting upon specific issues to those 
who are directly concerned. Discrimination against 
apprentices is probably unreasonable, although the 
distinction has the possible justification that they are 
usually less mature than journeymen members while 
they are learning the trade. The Culinary Workers, 
Barbers, and other unions which admit employers to 
membership will probably have to choose, when sub- 
ject to the Act, between granting employers the right 
to participate in meetings, which has heretofore been 
denied, and surrendering this method of subjecting em- 
ployers to the union’s rules. The principle underlying 
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Section 101(a)(1) is that those who are bound, as 
members, by the union’s decisions should have the op- 
portunity to take part in the deliberations. All mem- 
bers are plainly entitled to vote in union elections for 
the statutory right of each member to cast one vote 
cannot be qualified by even a reasonable rule” (empha- 
sis supplied). 


Later in the article, in speaking of union elections, Pro- 
fessor Cox makes the following comments: 


“The LMRDA also guarantees the right to nominate 
and support candidates, to run for office, to get writ- 
ten notice of the election, and to vote without ‘improper 
interference or reprisal of any kind.’ Every member 
is guaranteed one vote, a provision which not only 
invalidates the practice of limiting the vote to a spe- 
cial class of members but which also insures appren- 
tices and even employers a vote in the selection of the 
officers of any labor organization to which they may 


belong” (emphasis supplied). 


Professor Cox calls these actions “sweeping guarantees in 
absolute terms.” 


It is to be noted that the power to restrict this right to 
nominate, have a voice and hold union office, is only in the 
membership itself. They can do this so long as there are 
“reasonable qualifications” or “reasonable rules” and it is 
the duty of the Secretary of Labor to rule upon their rea- 
sonableness. The Secretary of Labor cannot set up re- 
strictions or classifications. A fortiori, the Board certainly 
cannot. 


Professor Cox’s interpretation of the pertinent sections 
is completely consistent with the Congressional intent as 
seen by the Joint Conference Report and the Senate Com- 
mittee Analysis. The Senate Committee Analysis (Legis- 
lative History of the Labor Management Reporting and 
Disclosure Act of 1959, p. 947, 948, 958), through its ex- 
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planation of the definition of “member” and its analysis 
of Sections 101(a)(1) and (2) and Section 401(e), shows 
that properly interpreted these sections are to be read lit- 
erally and that there is not to be any qualifications unless 
the union so makes them by reasonable rules and qualifi- 
cations. Certainly, the Board cannot show one scintilla of 
legislative history behind the Labor Management Report- 
ing and Disclosure Act which, in any way, can possibly 
support its position that the sweeping absolutes of these 
sections mean anything less than they do when literally 
read. Nor can it show that these rights of free speech, as- 
sembly and participation can be restricted by anyone other 
than the union itself. 


©. Section 8(b) (1) (A) Recognizes a Union's Right to Prescribe its own 
Bules and Regulations 


The per se doctrine of the Board is an unreasonable 
infringement on a union’s statutory right to prescribe its 
own rules with respect to acquisition or retention of mem- 
bership. The Board admits in Nassau that the right of a 


labor organization to run its own internal affairs is out- 
side its jurisdiction. But a more clear-cut case of such an 
invasion can hardly be imagined as is now before this 
Court. Certainly, the right of a union to regulate who is 
to be a member, who can vote, or who can hold office is 
a prime function of internal union administration. But the 
Board, by its administrative fiat, has clearly amended the 
constitution and by-laws of the United Association’s local 
unions and the parent body, the United Association, itself. 
It has effectively told them who may be a member, who 
may vote, who may be nominated for or hold union office. 
This is directly contrary to the statute. 


We are not denying that the Board ever has a right by 
a decision to effect indirectly the right of a union to run 
its internal affairs. But, certainly, this can only be done 
where there is a clear mandate from Congress or where 
clearly it is the only answer to effectuating the policies of 
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the Act. The Board has set out in Bausch & Lomb Optical 
Company, 108 NLRB 1555, 1556, two requirements which 
must be present before it will interfere with the internal 
affairs of a union; first, the provision of the act in ques- 
tion is subject to different possible interpretations and, 
second, the choice it has made is the one whereby the 
purpose of the Act and the will of Congress would be best 


effectuated. Neither are present in this case. 


As shown previously, Congress intended by Section 14(a) 
to allow supervisors to hold union office and to vote in union 
elections. It has also been shown that the test of interfer- 
ence or assistance, as shown by administrative and judicial 
elucidations under Sections 8(a)(1) and (2), has been com- 
pletely abrogated by the Board and is completely contrary 
to the legislative intent. Hence, as such, the Board has 
failed to show ambiguities or different possible interpre- 
tations of the provisions in question. Sections 8(a)(1) and 
(2) do not allow a per se interpretation. 


In a similar case (National Labor Relations Board v. 
Insurance Agent’s Union, — U.S. —, 45 LRRM 2704, 
affirming 260 F.2d 736), involving a per se Board inter- 
pretation, Mr. Justice Frankfurter recently made this high- 
ly significant observation which is directly applicable to our 
case. That is the Supreme Court is extremely reluctant to 
enforce any such per se doctrine where such a doctrine 
amends an administrative and judicial test which has been 
approved over an extended period of time: 


“Finally, it is not disputed that the duty to bargain 
imposed on unions in 1947 was the same as that previ- 
ously imposed on employers, and it is therefore not 
without significance for its present assertion of power 
that for twenty-five years of administration of the 
employer’s duty to bargain which was imposed by the 
Act of 1935, preserved by the amendments of 1947, the 
Board has not found it necessary to assert that it may 
proscribe conduct as undesirable in bargaining without 
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regard to the actual course of the negotiations. See 
Federal Trade Commission v. Bunte Brothers, 312 U.S. 
349, 351-352.” 


It should be noted that in no way has the employer’s duty 
to refrain from interfering in union affairs been changed 
since it was first put in the law in 1935 and continued in the 
1947 amendments. Nor had the Board applied a per se test 
until the Nassau decision. But can the Board show that the 
purpose of the Act or the policy embodied in it would best 
be effectuated by this decision? This must be answered in 
the negative. 


The Board’s decision directly frustrates one of the two 
main purposes of the Act. The National Labor Relations 
Act, as amended, sets out to be its declared policy in Section 
1 the protection of (1) the exercise of workers of full free- 
dom of association and self-organization ; (2) the protection 
of free collective bargaining. Certainly, this first right is 
directly frustrated as shown above by the decision of the 
Board. It negates the right of unions to self-regulation and, 
rather, effectively puts it under the control of the Board. 
It directly invades and renders inoperative the rights 
guaranteed to workers under Section 7 of the Act. 


In conclusion, it is fair to say, as the Supreme Court did 
in National Labor Relations Board v. Insurance Agent’s 
Union, supra, that the Board’s resolution here amounted, 
not to a resolution of interests which the Act has left to it 
for a case by case adjudication, but a movement into a new 
area, (in our case internal union affairs) of regulations 
which Congress had not committed to it. 


IV. Even assuming the validity of the Nassau Doctrine it was 
improperly applied in the instant case for all Supervisors 
were in the bargaining unit and McNamara was not 2 
Supervisor during Bargaining Negotiations. 

Assuming, for argument, that the Board’s Nassau doc- 
trine was correct in its distinguishing between supervisors 
in and out of the bargaining unit, the cited supervisors, con- 
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trary to the unsupported finding of the Board, are, as the 
Trial Examiner found, within the bargaining unit. Under 
Nassau, the test of whether or not an employee is covered 
within the bargaining unit is whether or not he was bar- 
gained for under the collective bargaining agreement. The 
two collective bargaining agreements placed in evidence in- 
eluded in the bargaining unit the cited supervisors. 


The National Agreement specifically bargained for all 
foremen (JA. 266). A witness for Local 636 stated that 
all employer members of the Detroit Plumbing Contractors 
and Mechanical Contractors Associations paid “foremen 
wages”—that is a minimum of $1.00 above the journeyman’s 
rate (JA. 83-84). It was also shown that all of the Re- 
spondent companies paid, under the terms of their respec- 
tive collective bargaining agreements, on behalf of each of 
the cited supervisors, 34 cents for each hour they worked 
into health, welfare and pension funds (JA. 147). 


This uncontradicted evidence in the record conclusively 
shows that, regardless of the off-hand and unsupported 
finding of the Board, these cited supervisors were bargained 
for and were covered under the collective bargaining agree- 
ments in issue and, as such, under the Nassau doctrine, con- 
tained within the bargaining unit. Hence, even assuming 
the Nassau doctrine to be correct, the Board should have 
found the supervisory participation in union affairs as not 
constituting employer interference and the complaint under 
the evidence should be dismissed. 


Further, with regard to interference by virtue of Me- 
Namara’s participation in negotiations, contrary to the 
Board’s finding, McNamara could not possibly have been 
a supervisor as defined in Section 2(11) of the Act when he 
participated in contract negotiations in 1958. The Board’s 
finding that McNamara was a supervisor during the time 
when he participated in collective bargaining negotiations 
on behalf of Local 636 in 1958 is clearly erroneous. Consider 
the following statement from the record: 
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“Q. All right, I hand you a contract which is General 
Counsel’s Exhibit No. 3 and ask you if you were a 
member of the Executive Board at that time. 


A. Yes, sir. 


Q. At that time, by whom where you employed? 
A. J. P. Davis Company. 


Q. I see. And, what was your position at the J. P. 
Davis Company? 

A. I believe—I was the foreman, yes, sir. Could I 
explain this a little bit? 


The Witness: Yes, I was a foreman, but I had no 
crew at the time of the negotiations, and I was working 
by myself. 


Q. I see. How was it you had no crew at that par- 
ticular time? 

A. I was finishing up a church job, I believe, and it 
was a one man operation.” (JA. 82). 


Certainly it is patently obvious that McNamara, though at 
this time receiving a foreman’s rate of pay, was not, at the 
time of contract negotiations, a supervisor as defined under 
Section 2(11) of the Act. Since the Nassau doctrine can 
only be applied as regards collective bargaining negotia- 
tions to supervisors as defined under the Act, there is, on its 
face, no violation and the charge should have been dis- 
missed as regards McNamara and the 1958 negotiations. 


Even assuming that McNamara was a supervisor as de- 
fined under the Act when he participated in the 1957 re- 
opening negotiations, the argument of the Trial Examiner 
with regard to this “technical violation” should have been 
sustained by the Board. Though the Trial Examiner’s re- 
marks concerned the 1958 negotiations, that same reasoning 
is completely applicable to the 1957 negotiations. He stated: 
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“With reference to the liability of the Association of 
Plumbers for McNamara’s participation on the nego- 
tiating committee . . . I believe that, in this isolated 
instance, the purpose of the Act would not be effec- 
tuated by finding an unfair labor practice against the 
Association as this, at most, would be a technical viola- 
tion, not warranting the obligation of the entire area’s 
contracts. Such would fly in the face of the declared 
purposes of the Act. As a minor supervisor, he was 
only one out of fourteen union negotiators on the 
teams of Local 636 and Local 98. His presence could 
not possibly taint the 1958 (1957) bargaining processes. 
Accordingly, it is recommended that the complaint be 
dismissed as to the Detroit Association of Plumbing 
Contractors” (JA. 328). 


We agree and submit that this supposed violation is de 
minimis and, as such, to sustain a violation in this case 
would, as the Trial Examiner found, completely frustrate 


the purposes of the Act. 


CONCLUSION 
For these reasons, Petitioner prays that the Court set 
aside the decision and order of the National Labor Rela- 
tions Board. 


Respectfully submitted, 


Martin F. O’DonocHuE 
Txomas X. Dunn 


Patrick C. O’DonocHUE 


Counsel for Petitioner 
831 Tower Building 
Washington 5, D. C. 


(a) 
APPENDIX 


The relevant provisions of the National Labor Relations 
Act, as amended (61 Stat. 136,29 U. S. C., Sees. 151 et 
seq), are as follows: 


FINDINGS AND POLICIES 


Sec. 1. It is hereby declared to be the policy of the 
United States to eliminate the causes of certain sub- 
stantial obstructions to the free flow of commerce and 
to mitigate and eliminate these obstructions when they 
have occurred by encouraging the practice and pro- 
cedure of collective bargaining and by protecting the 
exercise by workers of full freedom of association, 
self-organization, and designation, of representatives 
of their own choosing, for the purpose of negotiating 
the terms and conditions of their employment or other 
mutual aid or protection. 


DEFINITIONS 


Sec. 2(2). When used in this Act—The term “em- 
ployer” includes any person acting as an agent of an 
employer, directly or indirectly, but shall not include 
the United States or any wholly owned Government 
corporation, or any Federal Reserve Bank, or any State 
or political subdivision thereof, or any corporation or 
association operating a hospital, if no part of the net 
earnings inures to the benefit of any private share- 
holder or individual, or any person subject to the Rail- 
way Labor Act, as amended from time to time, or any 
labor organization (other than when acting as an em- 
ployer), or anyone acting in the capacity of officer or 
agent of such labor organization. 

Sec. 2(11). When used in this Act—The term “su- 
pervisor” means any individual having authority, in 
the interest of the employer, to hire, transfer, suspend, 
lay off, recall, promote, discharge, assign, reward, or 


(b) 


discipline other employees, or responsibility to direct 
them, or to adjust their grievances, or effectively to 
recommend such action, if in connection with the fore- 
going the exercise of such authority is not of a merely 
routine or clerical nature, but requires the use of in- 
dependent judgment. 


Sec. 2(13). When used in this Act—In determining 
whether any person is acting as an “agent” of another 
person so as to make such other person responsible 
for his acts, the question of whether the specific acts 
performed were actually authorized or subsequently 
ratified shall not be controlling. 


RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other concerted 


activities for the purpose of collective bargaining or 
other mutual aid or protection, and shall also have the 
right to refrain from any or all of such activities ex- 
cept to the extent that such right may be affected by 
an agreement requiring membership in a labor organi- 
zation as a condition of employment as authorized in 
section 8(a)(3). 


UNFAIR LABOR PRACTICES 


Sec. 8(a). It shall be an unfair labor practice for 
an employer— 


(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(2) to dominate or interfere with the formation or 
administration of any labor organization or contribute 
financial or other support to it: Provided, That sub- 
ject to rules and regulations made and published by the 


(c) 


Board pursuant to section 6, and employer shall not be 
prohibited from permitting employees to confer with 
him during working hours without loss of time or pay; 


See. 8(b). 

(1) to restrain or coerce(A) employees in the exer- 
cise of the rights guaranteed in section 7: Provided, 
That this paragraph shall not impair the right of a 
labor organization to prescribe its own rules with re- 
spect to the acquisition or retention of membership 
therein ; 


LIMITATIONS 


See. 14(a). Nothing herein shall prohibit any indi- 
vidual employed as a supervisor from becoming or 
remaining a member of a labor organization, but no 
employer subject to this Act shall be compelled to deem 


individuals defined herein as supervisors as employees 
for the purpose of any law, either national or local, 
relating to collective bargaining. 


The relevant provisions of the Labor-Management 
Reporting & Disclosure Act of 1959 (73 Stat 519, 29 
US.C., Sees. 401 et seq.), are as follows: 


DEFINITIONS 


See. 3(0). “Member” or “member in good stand- 
ing”, when used in reference to a labor organization, in- 
cludes any person who has fulfilled the requirements 
for membership in such organization, and who neither 
has voluntarily withdrawn from membership nor has 
been expelled or suspended from membership after 
appropriate proceedings consistent with lawful provi- 
sions of the constitution and by-laws of such organiza- 
tion. 


(d) 


BILL OF RIGHTS OF MEMBERS OF LABOR 
ORGANIZATIONS 


Sec. 101(a)(1). Equal rights—Every member of a 
labor organization shall have equal rights and privi- 
leges within such organization to nominate candidates, 
to vote in elections or referendums of the labor organi- 
zation, to attend membership meetings, and to partici- 
pate in the deliberations and voting upon the business 
of such meetings, subject to reasonable rules and regu- 
lations in such organization’s constitution and bylaws. 


ELECTIONS 


401(e). In any election required by this section 
which is to be held by secret ballot a reasonable oppor- 
tunity shall be given for the nomination of candidates 
and every member in good standing shall be eligible 
to be a candidate and to hold office (subject to section 


504 and to reasonable qualifications uniformly im- 
posed) and shall have the right to vote for or otherwise 
support the candidate or candidates of his choice, with- 
out being subject to penalty, discipline, or improper 
interference or reprisal of any kind by such organiza- 
tion or any member thereof. 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15665 


Locat 636 or THE UNITED ASSOCIATION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING AND Pree Frr- 
TING INDUSTRY OF THE UNITED STaTES AND Canapa, 
AFL-CIO, Petrrioner 
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ON PETITION TO REVIEW AND SET ASIDE AND ON PETITION FOR 
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TIONS BOARD i 
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Associate General Counsel, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
ALLISON W. BROWN, JR., 
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pa Court of 


Attorneys, 
National Lavor Relations Board. 


STATEMENT OF QUESTION PRESENTED 


The question presented was formulated in the pre- 
hearing conference stipulation (J.A. 339) and is cor- 
rectly stated in the brief for petitioner in No. 15665. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15665 


Loca 636 or THE UNITED ASSOCIATION OF JOURNEYMEN 
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TING INDUSTRY OF THE UNITED STATES AND CaNaDA, 
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NationaL Lasor RELATIONS Board, RESPONDENT 
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NationaL Lasor RELATIONS Board, PETITIONER 
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TRACTORS CoMPANY; J. W. Partuan Company; 
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RESPONDENTS 


ON PETITION TO REVIEW AND SET ASIDE AND ON PETITION FOR 
ENFORCEMENT OF AN ORDER OF THE NATIONAL LABOR RELA- 
TIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JUBISDICTIONAL STATEMENT 


Case No. 15665 is before the Court upon the petition 
of Local 636 of the United Association of Journeymen 
(1) 


2 


and Apprentices of the Plumbing and Pipe Fitting 
Industry of the United States and Canada, AFL-CIO, 
herein called the Union, to review and set aside an 
order of the National Labor Relations Board issued on 
March 31, 1960 against respondents* in No. 15707 
(J.A. 306-310).? The petitioning Union was an inter- 
venor in the proceeding before the Board.> Case No. 
15707 is before the Court upon the Board’s petition 
for enforcement of the same order that is before the 
Court in No. 15665. The cases have been consolidated 


for purposes of briefing, argument, and for filing a 
single joint appendix, pursuant to an order of this 
Court dated May 12, 1960, and pursuant to the pre- 
hearing stipulation filed and approved by this Court 
on June 1, 1960 (J.A. 339-342). The Board’s Deci- 


2 Detroit Association of Plumbing Contractors, Mechanical 

Contractors Association of Detroit, Farrington Company, Goss 
Mechanical Contractors Company, J. W. Partlan Company, 
Donald Miller Company, Johnson Service Company, United 
Engineers and Constructors, Inc., hereinafter respectively called 
Detroit Association, Mechanical Contractors Association, Far- 
rington, Goss, Partlan, Miller, Johnson and United. 
. 3*J.A.” refers to those portions of the record printed as & 
joint appendix to the briefs pursuant to the Rules of this Court 
and the prehearing stipulation of the parties. References pre- 
ceding a semicolon are to the Board’s findings; succeeding ref- 
érences are to the supporting evidence. A portion of the Board’s 
order entitled “Appendix A. Notice to all Employees” was in- 
advertently omitted from the Joint Appendix, and is included 
as an appendix to this brief, infra, pp. 39-40. 

* Also permitted to intervene in the Board proceeding were 
the United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States and 
Canada, AFL-CIO, herein called the International, the Metal 
Trades Department, AFL-CIO, and the Building and Construc- 
ay Trades Department, AFL-CIO (J.A. 316-317; 22, 60-61, 
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sion and Order are reported at 126 NLRB No. 165. 
This Court has jurisdiction of the proceeding under 
Section 10 (e) and (f) of the National Labor Relations 
Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., 
Sec. 151, et seq.). 


COUNTERSTATEMENT OF THE CASE 
I. The Board’s findings of fact 


Briefly, the Board found that respondent associa- 
tions and companies in No. 15707 violated Section 
8(a) (1) and (2) of the Act by interfering with the 
administration of the Union through the participation 
of their supervisors in the Union’s internal affairs. 
The subsidiary facts are largely undisputed and may 
be summarized as follows: 


A. Background—the relations of the parties 

The Detroit Association and Mechanical Contractors 
Association are composed of plumbing, heating and 
pipe fitting contractors in the Detroit, Michigan, area. 
The associations engage in collective bargaining, and 
negotiate collective agreements with the Union on be- 
half of their employer members (J.A. 315; 198-199, 
213-214, 276-279). All the respondent companies 
with the exception of Johnson and United belong to 
one or both associations (J.A. 302, n. 2; 276-279). 
Respondents Johnson and United are not Detroit 
firms, and do not contract directly with the Union; 
they operate nationally under agreements negotiated 
with the International (J.A. 320, 322; 262, 182, 197). 
This national agreement provides that when Johnson‘ 
and United are doing business in the Detroit area, 
they must recruit their employees through the Union. 

568370—60——2 
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It also provides that when Johnson and United work 
in the Detroit area, their operations are subject to the 
prevailing wages, working conditions and other em- 
ployee fringe benefits provided for in local agreements 
negotiated by the Union (J.A. 320, 322; 182-197, 262- 
275, 6, 8, 27-28, 38-39, 148-149). The Union’s Detroit 
area agreement with the Detroit Association and Me- 
chanical Contractors Association contains customary 
provisions governing wages and working conditions 
for journeymen and apprentices employed by members 
of the associations (J.A. 304; 199-225). 


B. The unfair labor practices 
1. General Foreman William Kelley 

From August 1951, until June 1958, seven months 
after the filing of the charge against United, William 
Kelley was employed by United as its ‘‘general fore- 
man of pipe fitters.” He had under his direction 
‘all the employees who did pipe fitting work,” which 
included 200 to 225 pipe fitters, five area foremen,*‘ 
and 18 foremen (J.A. 320-321; 16, 4-5, 7, 106-108, 89, 
90,.177). Kelley’s supervisory authority included the 
right to assign work, transfer employees, adjust on- 
the-job complaints of employees, and to hire and fire 
upon consultation with United’s piping superintend- 
ent. (J.A. 321-321; 5-6, 7, 18-19, 15-16, 21, 22). 
Kelley’s weekly wages were $80 above the earnings of a 
journeyman pipe fitter (J.A. 7, 9). 

During his employment as general foreman for 
United, Kelley was an active member of the Union 
(J.A. 321; 10-11, 89, 106, 108, 109-110, 289). In 


«Area foreman supervise foremen (J.A. 5, 123-124, 180). 
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1956, he assumed the post of president and still occu- 
pies that office (J.A. 321; 10, 15). The Union’s con- 
stitution and by-laws requires Kelley, as its highest 
officer, to preside at all regular and special meetings, 
to convene special meetings upon the written request 
of members, to sign all checks, to impose fines and 
penalties on both its officers and members and to 
appoint the “delegates to the different [Union] coun- 
cils” (J.A, 321; 245, 10-11). In addition, it is 
Kelley’s duty to name the members of every function- 
ing Union committee whose composition is not spe- 
cifically provided for in the constitution and by-laws 
(J.A. 321; 245). One of the key committees of which 
Kelley appointed the members is the elections com- 
mittee which has complete responsibility for handling 
the ‘‘mechanics and the functions” of all Union elec-. 
tions (J.A. 321; 243, 11). Kelley signed both the 
1956 and 1958 bargaining agreements with respondent 
associations as the representative of the Union (J.A. 
198-199, 210, 213, 225). He votes in the elections of 
the Union officers, and as president he has the special 
duty to cast the deciding vote whenever a tie occur- 
red on any matter arising during a Union meeting 
(J.A. 321; 245, 289,18). United’s management knew 
of Kelley’s union activities and granted him time off 
“to conduct union business” (J.A. 6, 9-10). 


2, Superintendent Cyril Kruger 
Cyril Kruger has been an employee of respondent 
Johnson for 33 or 34 years. For at least 10 years 
he has held the position of “superintendent of con- 
struction” with supervisory authority over 54 pipe 
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fitters, including six supervisors, whom he directs 
on Johnson’s jobs throughout the state of Michigan 
(J.A. 322; 26, 29, 30, 92, 96). Kruger has complete 
authority to direct and assign work, hire, layoff, dis- 
charge and adjust grievances of employees under his 
supervision (J.A. 322; 26, 32, 91, 96). He is John- 
son’s highest paid hourly-rated employee, receiving as 
much as $30 a week above the wages of a journeyman 
pipe fitter (J.A. 322; 32). 

For 25 years, until his resignation a week before 
the Board hearing, Kruger held the post of Union 
trustee (J.A. 322-323; 33, 93). As trustee, he super- 
vised all property belonging to the Union and he was 
entrusted with the duty of examining and auditing all 
the Union’s accounts (J.A. 322-323; 249-250, 35-36). 
No Union funds could be disbursed without Kruger 
or one of two other trustees signing the bank order 
(J.A. 322-323; 249-250, 93, 35). Kruger voted in 
Union elections, and participated in votes taken at 
Union meetings (J.A. 322-323; 33, 35, 91, 93, 94-96, 
289). Although Johnson’s management knew of Kru- 
ger’s official position in the Union, it never instructed 
him to refrain from engaging in Union affairs (J.A. 
323; 30-31, 32, 37-38, 39-40). 

$ General Foreman Edward McDonald 

Respondent Goss employs Edward McDonald as its 
“general heating foreman’’ with 40 to 60 pipe fitters, 
including 6 to 10 foremen, under his supervision (J.A. 
323; 44, 48, 101). McDonald was advanced to this 
position after serving 3 to 4 years of his 11 years 
with Goss as job foreman (J.A. 323; 44). As gen- 
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eral heating foreman, McDonald has authority to 
discharge, transfer, layoff, recall, assign, direct and 
discipline employees (Ibid.) He is directly respon- 
sible to the company’s president (J.A. 323; 48, 46). 
His wages are.more than $34 above a journeyman pipe 
fitter’s weekly earnings (J.A. 45-46). 

While a supervisor for Goss, McDonald has main- 
tained his membership in the Union. He has at- 
tended Union meetings, and voted in Union elections. 
He has never been instructed by Goss’s management 
to refrain from these activities (J.A. 323-324; 46-47, 
45, 101, 289). 

4. Superintendent Alvin McShane 

For the past 10 years Partlan has employed Alvin 
McShane as its ‘‘job superintendent” with from 10 to 
100 pipe fitters and up to 20 foremen under him 
(J.A. 325; 52, 17-18, 98, 53). McShane is responsi- 
ble only to Partlan’s president in exercising his su- 
pervisory authority to hire and fire, transfer, lay off, 
recall, assign, direct, discipline and adjust the griev- 
ances of employees (J.A. 325; 52). His weekly 
wages are about $80 above those of a journeyman 
pipe fitter. McShane also receives bonuses when they 
are paid to company executives (J.A. 54). 

For the last 8 or 9 years McShane has been a 
member of the Union’s elections committee, the duties 
of which include verifying the identity and voting 
eligibility of Union members, distributing and count- 
ing ballots, and determining the results of every 
Union election (J.A. 325; 55, 56-59, 243-244, 61, 11- 
14, 16-18, 93-94, 98-99, 74). McShane also votes in 
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Union elections, and attends and participates at Union 
meetings (J.A. 325; 54-55, 98-99, 59-60, 289, 74). 
He has never been instructed by Partlan’s manage- 
ment not to engage in Union affairs (J.A. 54). 


5. Superintendent Harold Derocher 

Harold Derocher was first employed by respondent 
Miller in 1937. Since 1944 he has been the company’s 
‘pipe fitting superintendent’’ with 30 to 100 pipe fit- 
ters, including 3 job foremen, and 6 to 20 area or 
crew foremen, under his supervision (J.A. 326; 63- 
64, 67, 122-123). Derocher is directly responsible 
to the company’s vice president and has authority to 
hire, fire, transfer, lay off, recall, assign, direct and 
discipline employees (J.A. 326; 63-64). He is the 
company’s highest paid supervisor, outside of its offi- 
cers (J.A. 326; 65). In 1957 and 1958, the company 
paid bonuses to its executive personnel. The first 
year, Derocher received a bonus of from $4,000 to 
$5,000, and in 1958 he received a $3,500 bonus (J.A. 
326; 65, 68). 

At the same time that he has been a supervisor 
for Miller, Derocher has been an active member of 
the Union (J.A. 326; 16-18, 122, 66-67). For many 
years he has been a member of its elections com- 
mittee, the duties and responsibilities of which- have 
been described, supra, p. 7 (J.A. 326; 66-67, 11, 16-18, 
122). Derocher has voted in Union elections, has been 
an active participant at Union meetings, and has 
“never missed any meetings’’ except a few in the last 
“‘three or four years” (J.A. 326; 66-67, 289). 
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6. Superintendent Hugo Sieger 

Hugo Sieger has been employed by respondent 
Farrington for 14 years, and for the last 7 or 8 years 
he has been its ‘‘field superintendent.” In this posi- 
tion, Sieger has more supervisory authority than any 
other employee of the company, with the exception 
of its officers and owners (J.A. 327; 68-69, 71, 74, 76, 
104). He receives a salary of approximately $10,000 
a year (J.A. 69). As field superintendent, Sieger 
supervises from 25 to 100 pipe fitters, including 8 
to 15 foremen, and he has authority to hire, fire, 
transfer, layoff, recall, assign, direct and discipline 
employees (J.A. 327; 69, 70-71, 104, 124-125). Upon 
consultation with the company president, he also ad- 
justs employee grievances. Farrington’s president 
testified that Sieger is ‘authorized to use independent 
judgment” in his work (J.A. 327; 69). 

During the period that Sieger has held his position 
as Farrington’s field superintendent, he has also been 
a member of the Union’s Executive Board and has 
regularly attended the Board’s weekly meetings (J.A. 
327; 74-75, 20, 81, 125-126). The Executive Board 
has the ‘“‘duty to settle all questions and cases in dis- 
pute” within the Union and “to take care of the 
regular local business” (J.A. 327; 250, 87, 97). It 
also has the responsibility to conduct hearings con- 
cerning members charged with infractions of Union 
rules, to investigate applications for Union member- 
ship, and to pass. on all clearance cards presented to 
the Union (J.A. 327; 237, 97, 251-252, 254). The 
members of the Executive Board also serve on the 
Union’s bargaining committee which negotiates with 
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the respondent employer associations (J.A. 327; 75- 
76, 118, 19-20). The bargaining committee, among 
other things, formulates Union contract demands, and 
makes reports to the Union’s membership (J.A. 327— 
328; 77-81). 

Sieger participated in negotiations leading up to 
the 1956 contract between the Union and the two 
respondent employer associations. He attended Ex- 
ecutive Board meetings in both 1956 and 1958 at 
which contract proposals were prepared, although he 
did not take part in the 1958 bargaining sessions (J.A. 
327-328; 74-76, 80-81, 19-20). Im addition to his 
membership on the Executive Board, Sieger has voted 
in Union elections, and has attended and participated 
at regular membership meetings (J.A. 327; 75, 125- 
126, 104, 289). Farrington’s management has been 


“well aware’’ of Sieger’s Union activities, and he has 
been compensated for time spent attending to Union 
business during working hours (J.A. 327; 80-81). 


7. Job Foreman Donald McNamara 


For several years prior to 1959, Donald McNamara 
was employed as a supervisor for three different em- 
ployer members of respondent associations (J.A. 328; 
69-70, 82, 83, 276-279). In his initial supervisory: 
position, as Farrington’s job foreman, McNamara 
directed from 10 to 20 pipe fitters, including a number 
of foremen (J.A. 328; 69-70, 84, 70, 103, 105, 125, 127, 
129-130). Im addition to directing and assigning 
work to these employees, McNamara made recommen- 
dations to his superior, Superintendent Sieger, con- 
cerning their layoff (J.A. 328; 70-71). Later, during 
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1958, McNamara was féreman for the J. P. Davis 
Company, and in this position he directed and as- 
signed work to a small group of employees, the size 
of which varied depending upon the job (J-A. 304, n 
6, 328; 82-83). For two months in late 1958, McNa- 
mara was foreman for the Stanley Carter Company 
With supervisory authority over about 25 pipe fitters 
(J.A. 328; 83). 

During the time that McNamara held these super- 
visory positions, he was a member of the Union’s 
Executive Board, the functions and duties of which 
have been described supra, pp. 9-10 (J.A. 328; 82-84, 
86-87, 104-105, 20, 129). McNamara attended the 
Board’s weekly meetings (J.A. 328; 86-87, 91-92, 147). 
As a member of the Executive Board, he also partici- 
pated in bargaining negotiations in 1958 with respond- 
ent employers (J.A. 328; 20-21, 82, 86-87, 147). Mc- 
Namara regularly attended and participated at all 
Union meetings, and he voted on matters under dis- 
cussion. He also voted in Union elections (J.A. 328; 
85-86, 127-129; 128-129, 103-104, 289). 


II. The Board’s conclusions and order 


Upon the foregoing facts, the Board concluded (J. 
A. 302-304), in disagreement with the Trial Examiner, 
that respondent companies interfered with the admin- 
istration of the Union in violation of Section 8(a) (1) 
and (2) of the Act through the participation of their 
respective supervisors in the internal affairs of the 
Union.’ In addition, the Board found that respondent 


*The Board concurred in the Trial Examiner’s dismissal of 
allegations in the complaint concerning supervisors John Mc- 
568370—60—3 
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associations interfered with the administration of the 
Union.in- violation of Section 8(a) (1) and (2) by ac- 
quiescing in Job Foreman McNamara’s participation 
in contract: negotiations as.a member of the Union’s 
bargaining committee.° 

In making its findings, the Board concluded that 

participation by these supervisory officials in such 
union activities as holding Union office and voting in 
Union elections constituted interference by their re- 
spective employers with the administration of the 
Union. In the Board’s view, although the individuals 
in question, upon becoming supervisors, were entitled 
under Section 14(a) of the Act’ to retain or seek union 
membership, they were no longer in the bargaining unit, 
and therefore their participation in the internal affairs 
of a union of rank-and-file employees was unlawful.’ In 
finding that the employers were responsible for the 
unlawful conduct of their respective supervisors, the 
Board applied the principle of respondeat superior 
which, as the Board pointed out, it applies to other 
areas of supervisory conduct (J.A. 304). 
Gibbon and Arnold Luzon on the ground, inter alia, that their 
employer, Green Plumbing and Heating Company, was not 
named as a respondent. The Board also pointed out that Mc- 
Gibbon had not been active in Union affairs for several years 
and had merely retained a nominal membership in the Union 
(J-A. 303). 

*The Board found that Section 10(b) of the Act precluded a 
finding of illegality as to Field Superintendent Sieger’s par- 
ticipation in the 1956 contract negotiations (J.A. 308). 

* This section states in part: “Nothing, herein shall prohibit 
any individual employed as a supervisor from becoming or re- 
maining a member of a labor organization * * *” 


* Citing Nassau & Suffolk Contractors’ Association, 118 NLRB 
174, 183-184. 


13 


-The: Board’s order (J.A.. 306-310). requires. -re- 
spondent associations and companies to cease and 
desist from the unfair labor practices une and 
to post appropriate notices.’ 


SUMMARY OF ARGUMENT 


I. Relevant principles of the law of agency afford 
ample basis for the Board’s imputation to respondent 
associations and companies of responsibility for the 
interference by their supervisors in the internal affairs 
of the Union. This is particularly true in view of the 
decision in International Association of Machinists 
v. N.L.R.B., 311 U.S. 72, 80, where the Supreme Court 
held that the over-all legislative policy of the Act 
requires a liberal interpretation of agency principles 
when dealing with questions of employer responsi- 
bility for unfair labor practices. The Supreme 
Court’s ruling has not been vitiated by subsequent 
changes in the Act. The amendment to Section 2(2) 
and the introduction of Section 2(13) into the Act 
were for the express purpose, according to the legis- 
lative history of these provisions, of making the com- 
mon law rules of agency equally applicable to em- 
ployers and unions. Consistent with this policy, the 
Board relied upon the common law doctrine of re- 
spondeat superior in finding respondent associations 
and companies responsible for the intra-union activi- 
ties of their supervisory officials. 

* Although the Board found that Supervisor Hugh McShane’s 
Union activities violated the Act, it issued no remedial order 


against his employer, the Stanley Carter Company, since that 
company has ceased operations.(J.A. 305). 
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' Although urider the respondeat superior principle 
it is normally necessary, in order to hold the employer 
Hable; to find that employees acted within the scope 
of their employment, there are exceptions to this rule: 
One exception is that the employer will be held re- 
sponsible when the employees have violated a duty 
imposed on the employer by law, if the duty is non- 
delegable. Under this Act the employer has a duty to 
observe the statutory prohibition against noninter- 
ference with protected employee activities, and he may 
not avoid responsibility for the nonperformance of this 
duty by his employees, in this instance, the supervisors. 
II. Evidence of record discloses the high super- 
visory positions that are held by the individuals here 
in their respective companies. Their authority en- 
compasses far more than a single work crew; it ex- 
tends to many work crews comprised of journeymen, 
apprentices, and several levels of subordinate foremen. 
The titles carried by these supervisors, the earnings 
they receive, and their high ranks in the hierarchies of 
their companies establish the supervisors’ identifica- 
tion with management, and not with rank-and-file 
employees. 

_ The evidence also confirms that these supervisors 
have intruded themselves deeply into the Union’s af- 
fairs. One of them is president of the Union, two are 
on its Executive Board and bargaining committee, one 
has control over the Union’s finances and property, and 
two are on the elections committee where they pass 
upon the eligibility of rank-and-file members to vote 
in Union elections and otherwise control the voting 
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machinery. Respondent’s supervisors also take: an 
active and yocal part in Union meetings and vote on 
questions under consideration. 

Testimony of Union members that they did nee 
believe that the supervisors’ activities were in the 
employers’ ‘interests is irrelevant to the issue of 
whether there has been a Violation of Section 8(a) (2). 
The purpose of the section is to keep employers out 
of union affairs and on their own side of the bar- 
gaining table. Therefore, on the basis of the evidence, 
the Board had ample grounds to infer that unlawful 
employer interference has resulted from the nature 
of the intra-union activities of these supervisors. 
Radio Officers Union v. N.L.R.B., 347 U.S. 17, dl. As 
stated in Amalgamated Meat Cutters v. N.L.R.B., 216 
F. 2d 34, 38 (C.A. 1), participation by supervisors 
outside the bargaining unit in the internal affairs of 
a union constitutes “prima facie interference.’’ 

IV. Contrary to the Union’s assertion, Section 14 
(a) of the Act may not be read as a limitation on 
Section 8(a)(2). Adherence to the Union’s view 
would make Section 8(a)(2) a nullity. Moreover, 
the legislative history of Section 14(a) does not sup- 
port the Union’s position but, on the contrary, reveals 
that, when read in conjunction with Section 2(11), 
the purpose of 14(a) was to exclude supervisors from 
the Act and to remove any compulsion from em- 
ployers to bargain with them. The Labor-Manage- 
ment Reporting and Disclosure Act of 1959 does not 
affect the validity of the Board’s findings here, be- 
cause Section 603(b) of that statute specifically states 
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that'its provisions: are not to be construed as in any 


way ‘affecting the ‘rights of any person under the 
ari Labor Bee Act, as amended. 


ARGUMENT 


The Beard properly found that the respondent associations 
‘and companies unlawfully interfered with the internal 

- -administration of the Union't in violation of Section 8(a)(1) 
5 and (2) of the Act 


A; The :responsibility for the participation by their supervisory officials. in 
. the Union’s affairs is impatable to respondents 


ERectan: 8(a)(2) of the Act, in pertinent part, 
makes it an unfair labor practice. for an employer 
to “interfere with the * * * administration of any 
labor organization.” It has long been recognized 
that the activities of an employer’s supervisors may 
furnish the basis for finding the employer in vio- 
lation of this section of the Act. International As- 
sociation of Machinists v. ND.R.B., 311 US. 72, 
79-80; Heinz Co. v. N.L.R.B., 311 U.S. 514, 518-521; 
N.L.B.B. v. Link-Belt Co., 311 U.S. 584, 599. With- 
out questioning this basic principle, the Union dis- 
putes the Board’s findings in the instant case pri- 
marily on the ground that the Board did not properly 
establish the responsibility of respondent employers 
for the activities of their supervisors when the lat- 
ter participated in the Union’s internal affairs. The 
Union argues in effect (Br. 11-38), that the Board 
did not give due regard to the common law princi- 
ples of agency in holding the employers liable for 
their supervisors’ conduct. We show below that the 
Union’s position is without foundation. 
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Initially, it should be pointed out that the Union’s 
‘argument fails to take into account’ the decision in 
‘International Association of Machinists v. N.L-R-B., 
311 U.S. 72, which held with respect to Section 8(a) 
(2) of the Act, that the principles of agency must 
receive a liberal construction in determining an em- 
ployer’s responsibility for the conduct: of its super: 
visors. The Court stated (311 US. at 80)':" 
The employer * * * may be held to have [inter- 
fered with] a union even though the acts’ of the 
so-called agents were not expressly’ authorized 
or might not be attributable to him on strict 
application of the rules of respondeat superior. 
We are dealing. here not. with private rights 
* * * nor with technical concepts pertinent to 
anemployer’s legal responsibility to third per- 
sons for acts of his servants, but with a clear 
legislative policy to free the collective bargain- 
ing process from all taint of an employer’s.com- 
pulsion, domination, or influence. The exist- 
ence of that interference must be determined by 
careful scrutiny of all the factors, often subtle, 
which restrain the employees’ choice and for 
which the employer may fairly be said to be 
responsible.” ' 
Although this pronouncement by the Court. was 
made while the Wagner Act was still in effect, there is 
no reason to believe that the principle has any less 
validity today as the result of the Taft-Hartley amend- 
ments to the Act. It is true, as the Union notes (Br. 


In accord, Heinz Co. v. N.L.A.B., 311 U.S. 514, 520-521; 
NLRB. v. Link-Belt Co., 311 U.S. 584, 599...” 


to 
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pp. 12-14), that Taft-Hartley contained provisions 
bearing on the question ¢ of determining employer and 
union responsibility for alleged unlawful. conduct. 
Thus, Section 2(2) of the Wagner Act defined an 
“employer” as “any person acting in the interest of 
an employer, directly or indirectly. ”” The Taft-Hart- 
ley Act changed this definition to read “any person 
acting as an agent of an employer, directly or indi- 
rectly.” The House Committee Report stated that the 
reason for the change was to make the ‘ordinary, 
rules of the law of agency * * * applicable to employ- 
ers * * * ” I Leg. Hist. 302% ‘We will show more 
fully below (infra, pp. 20-25) how the Board’s findings 
in this case are fully consistent with the “‘ordinary rules 
of the law of agency.”” But we wish to emphasize here 
that the change brought about in Section 2(2) by the 
Taft-Hartley Act does not in any way detract from 
the principle expressed by the Supreme Court in the 
Machinists case, supra. As a matter of fact, this Court 
has continued to recognize the vitality of the Machin- 
tists doctrine. Joy Silk Mills v. N.L.R.B., 87 U.S. App. 
D.C. 360, 368, 185 F'. 2d 732, 739-741, certiorari denied, 
341 U.S. 914. And so have other Circuits. See 
N.LE.B. v. Mississippi Products, 213 F. 2d 670, 672- 
673 (C.A. 5); NDRBB. v. Birmingham Publishing Co., 
262 F. 2d 2, 8 (C.A. 5) ; N.L.B.B. v. LaSalle Steel Co., 
178 F. 2d 829, 833 (C.A. 7), certiorari denied, 339 U.S. 
963; Time-O-Matic, Inc. v. NURB. 264 F. 2d 96, 99- 
100 (C.A. 7); N.L.B.B. v. Solo Cup Co., 237 F. 2d 521, 

“Teg. Hist.” denotes the two volume work Legislative His- 


tory of the Labor Management Relations Act, 1947 (Gov't. Print. 
Off., 1948). 
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523-524 (C.A. 8); NLRB. v. Howell Chevrolet Co., 
204 F. 2d 79, 84 (C.A. 9), affirmed on other grounds, 
346 U.S. 482; NLBB. v. Geigy Co.,-211 F. 2d 553, 
557 (C.A.9), certiorari denied, 348 US. 821; N.E.B.B. 
v. Globe Wireless, Ltd., 193 F. 2d 748, 751-752 (C.A. 
9). 

Nor does Section 2(13) of the Act in any way serve 
to vitiate the doctrine of the Machinists case. That 
section provides that: ‘‘In determining whether any 
person is acting as an ‘agent’ of another person so as 
to make such other person responsible for his acts, the 
question of whether the specific acts performed were 
actually authorized or subsequently ratified shall not 
be controlling.’”’ Section 2(13) was another amendment 
resulting from the Taft-Hartley Act. Senator Taft, 
in explaining why it had been added to that legislation 
by the Senate-House conferees, stated that its purpose 
was to avoid the construction that the Supreme Court 
in United Brotherhood of Carpenters v. United States, 
330 U.S. 395, had placed on Section 6 of the Norris- 
LaGuardia Act (47 Stat. 71, 29 U.S.C. Sec. 106) by 
requiring proof of authorization and ratification as a 
prerequisite for finding union responsibility for un- 
lawful conduct. 2 Leg. Hist. 1622. The courts have 
recognized this to be the purpose of Section 2(13) 
(International Ladies’ Garment Workers Union vy. 
N.D.R.B., 99 U.S. App. D.C. 64, 70, 237 F. 2d 545, 
551; N.L.R.B. v. Acme Mattress Co., Inc., 192 F. 
2d 524, 527 (C.A. 7); United Mine Workers v. 
Patton, 211 °F. 2d 742, 747-748 (C.A. 4); N.OR.B. v. 
International Brotherhood of Teamsters, Local 182, 
228 F. 2d 83, 84 (C.A. 2)), and neither in the legisla- 
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tive history of the section, nor in any of the cited 
‘eases, is there any intimation that the doctrine of em- 
ployer responsibility expressed by the Machinists case 
is no longer valid.” 

* “As we have seen, supra, p. 18, the purpose of Sec- 
tion 2(2) of the Act, according to the House Commit- 
tee Report is to make the ordinary rules of agency 
applicable to employers. With respect to Section 
2(13), Senator Taft stated, “The Conferees agreed 
that the ordinary law of agency should apply to the 
employer and union representatives.” 2 Leg. Hist. 
1622. Senator Taft further explained that the in- 
tended effect of Section 2(13) was to incorporate 
into the Act “the law of agency as it has been de- 
veloped at common law’’ (ibid.). Consistent with 
these expressions of congressional policy, the Board 
in the instant case applied the common law rule of 
respondeat superior, in holding respondent employers 
responsible for the conduct of their supervisory of- 
ficials (J.A. 304). A frequently cited definition of 
the term respondeat superior is that it is: ‘‘a maxim 
of the common law forming the basis of the law of 
agency and founded on the principle that a duty rests 
on every man, in the management of his own affairs, 
~®The Union’s brief indicates some inconsistency as to a 
proper interpretation of Section 2(13). On the one hand, it is 
argued that the section is a limitation on the Board’s power 
to impute responsibility for unlawful conduct (Br. 13-14). Im- 
mediately following, however, it is asserted, in disregard of the 
plain terms of Section 2(18), that the Board must observe a 
Tule to the effect that an agent cannot bind his principal by an 
act me which the principal has not manifested his consent (Br. 
15-16). 
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‘whether by himself or by his agents or servants, so to 
conduct them as not to injure another, and that if he 
‘does so, and another is thereby injured he shall answer 
for the damage.’’* 

So it is not true, as the Union asserts (Br. 14) that 
the enactment of Section 2(13) took away from the 
Board the power to apply the principle of respondeat 
superior for the purpose of imputing to employers 
responsibility for the acts their employees, in this 
instance their supervisors. Respondeat superior was 
part of, and grew out of, the common law. Moreover, 
contrary to the Union’s assertion (Br. 16-22) it is 
not always necessary under this doctrine, in order to 
éstablish the employer’s responsibility, to show that 
the acts of the employee-agent fell within the “‘scope 
of his employment.” For there have been engrafted 
onto the doctrine of respondeat superior, exceptions to 
the “‘scope of employment” rule. The Restatement 
of Agency sets forth at least four such exceptions, one 
of which is that an employer is responsible for the 
acts of his employees acting outside the scope of their 
employment if the conduct violates a non-delegable 
duty of the employer.” 

“a Ballantine, Law Dictionary (1948 ed.); and see 2 Am. 
Jur. Agency, Sec. 347. 

* 1 Second Restatement of Agency, Section 219. The other 
three exceptions are that the employer is liable if (a) the em- 
ployer intended the employees’ conduct, or (b) the employer 
‘was negligent or reckless, or (c) the employees purported to 
‘act or speak on behalf of the employer and there was reliance 
upon apparent authority, or the employees were aided in ac- 
complishing the act by the existence of the employment relation 


(sid.). See also Second Restatement of Agency, Sections 212- 
214, and relevant case citations in Volume 3 of the Restatement 


(Appendix). 
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Professor Mechem, the Reporter for the First Re- 
statement, explained this exception to mean that the 
responsibility of the employer in such cireumstances 
is based upon a special duty that the employer owes 
fo third persons, and that this duty “‘may be one 
imposed by law.’’ Mechem, Outlines of Agen 
(Third ed.) 358-359." By way of illustration, 
Mechem refers to statutory expressions of public 
policy and the concomitant duties that such statutes 
may create for an employer. Labor laws, in par- 
ticular, are singled out by Mechem for special atten- 
tion and ‘reference is made to decisions holding that 
such statutes may impose a non-delegable duty upon 
the employer. Under such a labor law, the em- 
ployer is personally responsible for performance of 
the duty required by the statute, and he may not avoid 
liability for non-performance by an employee. Thus, 
in People v. Sheffield Farms, 225 N.Y. 25, 29-30, 121 
N. E. 474, 476, the New York Court of Appeals in an 
opinion by Justice Cardoza stated: 

At the outset, therefore, we must turn to the 
Labor Law itself. Section 162 is directed pri- 
marily against the employer, and only second- 
arily against others, as they may aid and abet 
him. He must neither create or suffer in his 
business the prohibited conditions. The com- 


“Tt is not a question of scope of employment or that the 
act of the individual is performed by one who has ceased for 
the time being to be in the employment of the company. The 
question is, does the company owe any duty whatever to the 
general public * * *” Fletcher v. B & PRR. 168 US. 135, 
140; and see S. Birch & Sons v. Martin, 24 F. 2d 556, 561 
(CA. 9). 

*6 Mechem, supra, at 378. 


aed 
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mand is addressed to him: Since the duty is 
his, he may not escape it by delegating it to 
others. He breaks the command of the statute 
if he employs the child himself. He breaks it 
equally if the child is employed by agents to 
whom he has delegated ‘‘his own power to pre- 
vent.”? What is true of employment, must be 
true of the sufferance of employment. The 
personal duty rests on the employer to inquire 
into the conditions prevailing in his business. 
He does not rid himself of that duty because the 
extent of the business may preclude his per- 
sonal supervision, and compel reliance upon 
subordinates. He must stand or fall with those 
whom he selects to act for him. He is in the 
same plight, if they are delinquent, as if he had 
failed to abate a nuisance on his hand. * * * 
There are a host of other provisions in the 
Labor Law where the duty must be held per- 
sonal, or we nullify the statute. 

The employer, therefore, is chargeable with 
the sufferance of illegal conditions by the dele- 
gates of his power. (Citations omitted.) * 


The quoted statement from the Sheffield Farms case, 
regarding the New York child labor law, parallels 
closely language that has also been used in describ- 
ing an employer’s duty under this Act—a labor law 
which, we submit, likewise imposes a non-delegable 
duty upon an employer. In Birmingham Post Co. Vv. 


7 The New York court also rejected the employer’s defense 
that he had no knowledge of the statute’s violation by the em- 
ployee. The court found that the employer had opportunity 
to discover and prevent the violation, and “that the omission 
to discover and prevent was a sufferance of the [violation].” 
225 N.Y. at 33, 121 N.E. at 477. 
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NLRB. 140 F. 2d 638, 640 (C.A: 5),-Chief Judge 
cite writing for the Court, said of this Act: 


It is firmly established that [the employer’s] 
duty under the Act is not to give mere lip 
service to it with proclamations and instruc- 
tions, but to use its authority to make its 
policy effective, and that if proscribed prac- 
tices are carried on by supervisory employees 
so that the employer gains any advantage or 
the employees are put at a disadvantage in 
respect to the matter covered by the Act, it is 
within the power of the Board to prevent 
repetition of such activities and to remove 
their consequences upon the employees’ rights 
of self-organization, as fully where they are 
not as where they are employer directed. Con- 
trary to [the employer’s] contention, the con- 
trolling consideration in a case of this kind is 
not moral culpability of the employer, nor is 
it one of conventional representation of the 
master by the employee. It is whether em- 
ployees have been subjected to prohibited com- 
pulsions flowing from the employer’s economic 
power which the employer could and should 
have prevented the use of.* 


On the basis of the failure by respondents in this 
ease to perform their non-delegable duty of non- 
interference in the organizational affairs of their em- 


8 See also V.L.RB. v. Taylor-Colquitt Co., 140 F. 2d 92, 98 
(C.A. 4); and compare the language in two decisions involving 
issues similar to those here where the Board speaks in terms of 
an employer’s “duty” not to interfere with the protected activi- 
ties of employees. Nassau & Suffolk Contractors Association, 
118 NLRB 174, 187, and Anchorage Businessmen’s Association, 
124 NLRB 662, 666 
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ployees, the Board properly found respondents -re- 
sponsible for the violation of this duty that was per- 
petrated by their supervisors. This is particularly 
so in the light of the broad application of agency rules 
called for by the Supreme Court in the Machinists 
case. Having thus confirmed the legal principles of 
employer responsibility upon which the Board’s find- 
ings are based, we now turn to the evidentiary bases 
for these findings. 
B. The Board’s findings are supported by substantial evidence 
1. The supervisors who have participated in the Union's affairs hold high 
managerial positions in their respective companies 

It has been observed that, “‘collective bargaining is 
an activity, presupposing that the employees shall 
have opportunity in the absence of the employer to 
canvass their grievances, formulate their demands in 
common, and instruct an advocate who they believe 
will best press their suit.” N.L.R.B. v. Stow Manu- 
facturing Co., 217 F. 2d 900, 904 (C.A. 2), certiorari 
denied, 348 U.S. 964. Although the typical Section 
8(a) (2) violation may result from the activities of a 
low ranking foreman or other minor supervisor, we 
are dealing here with a unique situation. For the 
supervisors whose activities are in question in this 
ease hold high managerial positions in their respec- 
tive companies. They are not mere foremen or group 
leaders directing a handful of men. Rather, they are 
part of the managements of their respective com- 
panies, and their responsibilities are coextensive, in a 
number of instances, with the operations of the firms 
by which they are employed. As an indication of 
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their positions in their companies, the record discloses 
Several instances where the status of these super- 
visors is equivalent to that of a vice president, and 
they take directions only from their company presi- 
dents. The supervisory authority of the individuals 
involved here is not limited solely to journeymen and 
apprentice pipe fitters, but extends to numerous 
categories of foremen. Thus, General Foreman Kel- 
ley directed 200 to 225 pipe fitters, 5 area foremen, 
and 18 foremen; Superintendent Derocher supervises 
30 to 100 pipe fitters, including 3 job foremen and 
6 to 20 area or crew foremén; and Superintendent 
McShane controls 10 to 100 pipe fitters and as many 
as 20 foremen. The other officials command com- 
parable numbers of journeymen, apprentices, and 
foremen. At times, the total number of employees 
under the supervision and direction of these officials has 
approached one-half the entire membership of the 
Union (J.A. 5, 26, 44, 52, 63, 69, 83, Union Br. 2). 

The earnings of these supervisory officials are com- 
mensurate with their responsibilities, and with the 
authority that they exercise. Some are paid as much 
as $80 a week more than journeyman pipe fitters, and 
at least two of them have been paid sizable bonuses 
reserved exclusively for company executives (J.A. 65, 
68, 54). 

As a group, these officials possess the complete range 
of managerial authority over the working conditions 
of rank-and-file employees. They have the right to 
hire and fire, lay off, transfer, assign work, and adjust 
grievances. In short, insofar as the employees and 
subordinate foremen under their supervision are con- 
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cerned, each one of these men “‘occupied positions of 
authority and thus represented the company.” Ameri- 
can Rubber Products v. N.U.R.B., 214 F. 2d 47, 54 
(C.A. 7); N.L.B.B. v. Todd Company, Inc., 173 F. 2a 
705, 707, n. 3 (C.A. 2); NLRB. v. Solo Cup Co., 237 
F. 2d 521, 524 (C.A. 8). Manifestly, they were “in a 
strategic position to translate to their subordinates the 
policies and desires of the management.” Interna- 
tional Association of Machinists v. N.L.R.B., 311 U.S. 
72, 80. 


2. Respondents’ supervisors are able to control the Union's policies as a 
result of their positions of leadership in the organization 


The record as summarized supra, pp. 4-11, dis- 
closes that respondents’ top-level supervisors have in- 
truded into the core of the Union’s activities, and com- 
prise the dominant bloc which for many years has con- 


trolled the organization’s affairs and shaped its poli- 
cies. These supervisors have not only voted in Union 
elections, and played an active and vocal role at meet- 
ings of rank-and-file employees, but they have risen to 
the top positions of leadership in the organization. 

Thus, since 1956 General Foreman Kelley has occu- 
pied the highest office in the Union. As president, he 
wields all of the power and authority characteristic of 
that position. He has the privilege of presiding at 
meetings and determining the manner in which the or- 
ganization’s affairs are to be conducted. He names 
the members of the Union’s elections committee, and 
of many other important committees. Under the 
Union’s constitution and bylaws Kelley has the power 
to cast the deciding vote whenever a tie occurs at a 
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meeting, and he has the authority to impose fines on 
rank-and-file members of the Union. 

Similarly, Superintendent Kruger, as the Union’s 
trustee for 25 years, held dominion over the Union’s 
financial affairs. Among other things, he had the duty 
of safeguarding all Union property, and overseeing 
the expenditure of all Union funds. 

Superintendents McShane and Derocher for many 
years have been on the Union’s elections committee. 
From this strategic position they determine the eli- 
gibility of journeyman and apprentice members of the 
Union to participate in the selection of Union officers. 
They also control the voting procedures and determine 
the results of elections. 

Superintendent Sieger and Job Foreman Mc- 
Namara for several years have been members of the 
Union’s Executive Board. As customary in this type 
of organization, the Executive Board is responsible 
for determining Union policies on a variety of impor- 
tant issues. Among other things, the Board decides 
“all questions and cases in dispute” among Union 
members, and as a consequence Sieger and McNamara 
play an important role in determining rights and priv- 
ileges that have a direct effect on the jobs of rank- 
and-file members. 

_ Finally, as members of the Executive Board, Super- 
intendent Sieger and Job Foreman McNamara are 
automatically members of the Union’s bargaining 
committee. Sieger participated as a representative 
of the Union in all phases of negotiations leading up 
to the 1956 contract, and in 1958 he played an active 
role in the preliminary stages of negotiations. Job 


29 


Foreman McNamara participated actively as a repre- 
sentative of the Union in the 1958 negotiations. Al- 
though a Board finding of illegality as to Sieger’s 
participation in the 1956 negotiations was precluded 
by the 6-month limitation of Section 10(b) of the Act, 
the Board properly found that the acquiescence of 
respondent-associations to McNamara’s participation 
in the 1958 negotiations constituted employer inter- 
ference with the internal administration of the Union 
and thus violated Section 8(a) (1) and (2).” We have 
discussed supra, pp. 16-25, the principles of responsi- 
bility by which McNamara’s conduct is imputable to 
respondent associations. Beyond that, however, the 
fundamental illegality of this form of interference in 
union affairs, is well settled. The purposes of the Act 
require that parties bargain collectively with a single- 


minded loyalty to the interests which they represent. 
Supervisory employees, no matter how strong their 
allegiance to the union, remain in part agents of their 
employers with resulting divided loyalty and interests. 
Manifestly, “collective bargaining becomes a delusion 
and a snare if the employer either directly or in- 
directly is allowed to sit on both sides of the bargain- 


* The Union suggests (Br. 36-37, 46-48) that there is some 
question as to McNamara’s supervisory status, because at times 
he worked on small jobs alone or with one or two other 
journeymen. The Trial Examiner, however, with the Board’s 
approval, found that McNamara was a supervisor (J.A. 328). 
This finding was based on McNamara’s testimony that even 
when he worked on small jobs, he was the foreman (S.A, 82= 
83). Moreover, both when he worked for respondent Farring- 
ton and subsequently for another employer, McNamara fre- 
quently supervised from 10 to 25 journeyman pipe fitters, as 
well as subordinate foremen (J.A. 70, 83-84). 
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ing table.”? American Enka Corp. v. N.L.R.B., 119 
F. 2d 60, 62-63 (C.A. 4); see also N.L.R.B. v. Penn- 
sylvania Greyhound Lines, 303 U.S. 261, 267-268. 

The Union asserts (Br. 28) that the intrusion of 
respondents’ supervisory employees into its internal 
affairs was not unlawful, because some Union mem- 
bers testified that they had never observed conduct 
of the supervisors that would have led them to believe 
that the supervisors were acting contrary to the in- 
terests of the Union. The Supreme Court has stated, 
however, that “a feeling by employees ‘that they were 
under no sense of constraint * * * is a subtle thing, 
and the recognition of constraint may call for a high 
degree of introspective perception.’ [Therefore,] con- 
clusionary evidence of this nature is immaterial to 
issues such as those presented in this case.” N.L.R.B. 
v. Donnelly Garment Co., 330 U.S. 219, 230-231; Radio 
Officers Union v. N.L.R.B., 347 U.S. 17, 50-51. More- 
over, proof of actual interference with employee 
rights under Section 7 of the Act is not required, 
where an employer’s conduct is such that interference 
“ean be reasonably inferred.” Radio Officers Union 
v. N.L.R.B., supra, 51.” Nor would the fact that such 
interference had not occurred in the past be a guarantee 
that it might not occur in the future where, as in this 
case, the potential for such interference exists. 

The Union further asserts (Br. 28, 29) that the 
companies had no knowledge of their supervisors’ 
union activities, and that in any event, the companies 


7° Compare the testimony of Union member James Duffy as to 
the manner in which respondents’ supervisors intruded them- 
selves into the Union’s affairs (J.A. 151-152). 
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should not be deemed accountable for their conduct 
because the supervisors were acting in their individ- 
ual capacities as Union members. The Union’s first 
assertion is contrary to the fact, however, for the 
record discloses that respondents were well aware 
of their supervisors’ activities." Second, it is well 
settled that the self-interest of supervisory employees 
in a union, or even the fact that they are themselves 
members, does not relieve the employer from respon- 
sibility for activities that are otherwise unlawful 
under Section 8(a)(2). International Association of 
Machinists v. N.L.R.B., 311 U.S. 72, 80-81; Virginia 
Ferry Corp. v. N.L.R.B., 101 F. 2d 103, 105-106 
(C.A. 4); N.L.R.B. v. Christian Board of Publication, 
113 F. 2d 678, 682 (C.A. 8); N.L.R.B. v. Pacific Gas & 
Electric Co., 118 F. 2d 780, 788 (C.A. 9). 


C. The Board’s Nassau & Suffolk Contractors decision 


As noted supra, p. 12, in support of its conclusions in 
the instant case, the Board made reference to its 


For example, United’s construction manager testified that 
he knew that General Foreman Kelley was the Union’s Presi- 
dent and that Kelley was allowed time off to conduct Union 
business (J.A. 9-10). Johnson’s manager testified that he was 
aware that his father-in-law, Superintendent Kruger, was a 
Union trustee. In fact, he stated that Kruger’s Union activi- 
ties were discussed “over the dinner table” (J.A. 30-31, 32, 
37-38, 39-40). Goss’ president indicated awareness of General 
Foreman McDonald’s activity in the Union (J.A. 45). Far- 
rington’s officials knew of Superintendent Sieger’s membership 
on the Union’s Executive Board, and Sieger was compensated 
by the company when he took time off for Union business (J. 
A. 80-81). Job Foreman McNamara’s membership on the 
Union negotiating committee was, of course, ample notice to the 
employers of his role in the Union. 
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earlier decision in Nassau & Suffolk Contractors’ 
Association, 118 NLRB 174. In that case, to the 
extent that it is relevant here, the Board held that 
the participation by high-ranked supervisors not in 
the bargaining unit in the internal affairs of a rank- 
and-file union constitutes unlawful employer inter- 
ference within the meaning of Section 8(a)(2) of 
the Act (Id. at 183-184). In Nassau & Suffolk the 
supervisors in question did nothing more than appear 
at a union meeting and vote at a secret election con- 
cerning administration of the union. This contrasts 
with the role of the supervisors here where they hold 
many high offices in the Union, and particularly 
through occupancy of the presidency, effectively con- 
trol its affairs. In view of the foregoing extended 
discussion of the theory underlying Section 8(a) (2), 
as well as the numerous court decisions referred to, 
no further discussion is needed to justify the pro- 
priety of the Board’s findings either in Nassau & 
Suffolk or in the instant case. These two decisions 
are clearly in line with the legislative policy expressed 
in Section 8(a) (2) of freeing “the collective bargain- 
ing process from all taint of an employer’s compul- 
sion, domination or influence’? and neither case 
represents a departure from established precedent.” 

“2 International. Association of Machinists v. NLRB, 311 


US. 72, 80; Heinz Co. v. NLRB. 311 US. 514, 518-521; 
NIRB. v. Link-Belt Co., 311 U.S. 584, 599. 
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The Union, however, seeks to contest enforcement 
of the Board’s order here largely by attacking por- 
tions of the Board’s findings in Nassau & Suffolk 
that are not in issue before this Court (Br. 22-28). 
Thus, the Union’s principal argument is against a 
distinction drawn by the Board in Nassau & Suffolk 
between high-ranked supervisors not in the bargaining 
unit who participate in union affairs, such as in this 
case, and minor supervisors who are part of the 
bargaining unit who participate in union affairs. 
There are no individuals in the latter category 
involved in this proceeding, but in Nassau & Suffolk 
the Board found that in the circumstances of that 
ease, the participation by certain minor supervisors 
in union affairs did not constitute unlawful employer 
interference. 

The distinction drawn by the Board between the 
two types of supervisors was specifically upheld by 
the First Circuit in Amalgamated Meat Cutters v. 
N.L.R.B., 276 F. 2d 34, remanding in part, 122 NLRB 
1119. There the Court upheld the Board’s finding 
that the participation by “working foremen’’ included 
in the bargaining unit in a union’s affairs did not 
necessarily constitute employer interference, 276 F. 
2d at 37. With respect to evidence that after a cer- 
tain date (June 21, 1957) those foremen had been 
contractually excluded from the bargaining unit, the 
court said, “‘the participation of the excluded super- 
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visors after June 21, 1957 in union affairs would con- 
stitute prima facie interference.’’ 276 F. 2d at 38.7 

The First Circuit’s holding that participation by 
supervisors not in the bargaining unit in a union’s 
affairs constitutes prima facie interference is strong 
support for the Board’s position in this case. But 
the Union, in seeking to side-step the First Circuit 
decision, raises a collateral issue by suggesting (Br. 
4, 45-46) that the Board was not. warranted in find- 
ing that respondents’ supervisory officials were out- 
side the bargaining unit. The record, however, fully 
supports the Board’s finding to this effect. Exami- 
nation of the four collective bargaining contracts in- 
eluded as exhibits in the Joint Appendix filed with 
this Court fails to disclose a single mention of any 
one of the supervisory classifications with which we 
are concerned. (J.A. 182-225, 262-275.) Neither the 
recognition nor jurisdiction clauses of the agreements 
name them, although other employee classifications are 
referred to (J.A. 184, 263-264), and none of the 
wage provisions in the agreements apply to them 
(J.A. 188, 200, 215, 266). On the contrary, as we 
have seen supra, pp. 4-11, all of these officials are 
paid considerably more than the journeymen and 
subordinate foremen under their supervision who are 
covered by the agreements. The agreements cover- 


*The Board had not considered the effect of the continued 
participation of the foremen in the union’s affairs after June 
21, 1957, and the case was remanded for the sole purpose of 
allowing the Board to consider such activity. In a supple- 
mental decision the Board found that the foremen’s partici- 
pation after June 21, 1957, violated Section 8(a) (2). Geilich 
Lanning Co., 128 NLRB No. 61. 
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ing the bargained-for unit each contain from 15 to 18 
provisions pertaining to employee wages and working 
conditions. There are special provisions in each 
agreement concerning insurance and vacation trust 
or insurance funds into which employers apparently 
make a payment for each employee, including these 
supervisory officials. The Union suggests that be- 
cause of this one voluntary act by employers, the 
supervisory officials should have been found by the 
Board to be included in the bargaining unit. In 
view of the substantial evidence in support of the 
Board’s finding of the exclusion of these individuals 
from the contracted-for unit, it is unnecessary to 
demonstrate further the lack of merit to the Union’s 
position.” 
D. The other objections to enforcement of the Board’s order are without 
merit 

The Union contends (Br. 38-39) that the Board’s 

findings are contrary to Section 14(a) of the Act which 


™*Even if there were inadequate grounds for upholding the 
Board’s findings that respondents’ supervisors are not in the 
bargaining unit, the Board’s ultimate finding of employer inter- 
ference would nevertheless be sustainable. Thus, in Vassau & 
Suffolk the minor supervisors who were included in the unit, 
and who participated in the union’s affairs, did so only to a 
limited extent. None of them were union officers, none were on 
the executive committee, and they played a minor role on other 
union committees. 118 NLRB at 186, n. 36. Under the cir 
cumstances of that case, the Board did not consider this a suffi- 
cient degree of intrusion into union affairs to warrant a finding 
of employer interference. In a subsequent case, however, the 
Board found that where high-ranking supervisors, such as those 
involved here, take an active role in union activities, even 
though they are included in the bargaming unit, their conduct 
constitutes interference. Anchorage Businessmen’s Association, 
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protects the right of supervisors to become or remain 
members of a labor organization. The Board specifi- 
cally held, however, that respondents’ supervisors may 
retain or seek membership in the Union (J.A. 304). 
Moreover, one of the grounds stated by the Board for 
dismissal of the complaint as it pertained to Super- 
visor John McGibbon was that he had not been active 
in Union affairs in recent years but had merely re- 
tained a nominal membership (J.A. 303, 329). This 
observance by the Board of the mandate of Section 
14(a) is clear refutation for the Union’s contention. 
The Union contends further, however, that the 
Board’s decision will result in placing restrictions on 
the participation by supervisors in union affairs, and 
that this contravenes the purpose of Section 14(a). 
The Union’s contention is without merit, for employer 
interference in unions is frequently if not usually, 
effected by the intra-union conduct of supervisors who 
are union members. Carried to its conclusion, there- 
124 NLEB 669, 665-666. In terms relevant to the instant case, 
the Board held that when such supervisors serve as union offi- 
cers, or members of committees dealing with the employer, or 
participate in voting at union elections, they are in a position 
“to influence the administration of the affairs of the union in 
their employer’s interests and thereby interfere with the admin- 
istration of the union.” Jd. at 666. The Board therefore con- 
eluded that an employer who acquiesces in such conduct by 
supervisors who are within the bargaining unit violates his 
statutory duty to refrain from interfering with a protected 
employee activity, and thereby violates Section 8(a) (2). 
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fore, the union argument would cause the provisions 
of Section 14(a) to nullify those of Section 8(a) (2). 
The Union offers no authority for this proposition 
and, indeed, there is none. The legislative history of 
Section 14(a) reveals that its purpose, along with that 
of Section 2(11), was to exclude supervisors from cov- 
erage of the Act and to remove any compulsion from 
employers to bargain with organizations representing 
supervisors. By the terms of Section 14(a) Congress 
merely indicated that it was not its intention to abol- 
ish existing labor organizations that were confined to 
supervisors or to prevent supervisors from organizing 
their own unions, I Leg. Hist. 409-411, 434. 

Finally, the Union asserts (Br. 40-43) that the 
Board’s findings conflict with certain provisions of the 
Labor-Management Reporting and Disclosure Act of 
1959 (P-L. 86-257, 1959), and that for this reason the 
findings are invalid. The short answer to this is pro- 
vided by Section 603(b) of the 1959 legislation which 
specifically states that: 

Nothing contained in Titles I, I, III, IV, V or 

VI of this Act shall * * * be construed to con- 

fer any rights, privileges, immunities, or de- 

fenses upon employers, or to impair or other- 

wise affect the right of any person under the 

National Labor Relations Act, as amended. 
CONCLUSION 


For the foregoing reasons, it is respectfully submit- 
ted that the petition for review should be denied, and 
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that a decree should issue enforcing the Board’s order 
in full.” 
Sruart RorHMAN, 
General Counsel, 
Domaniok L. Mano, 
‘Associate General Counsel, 
Marcer Matiet-Prevost, 
Assistant General Counsel, 
ALLISON W. Brown, Jr., 
Morton Namrow, 
Attorneys, 
National Labor Relations Board. 
Ocroser 1960. 


>The Union suggests (Br. 30-35) that enforcement of the 
Board’s order should be denied, because otherwise it would be 
required to exclude supervisors from active participation in its 
affairs, and thus cause a discontinuance of intra-union practices 
that are prevalent in the industry. This contention is unper- 


suasive, however, in view of the exhibit contained in the Joint 
Appendix representing a partial compilation of international 
unions in the building and construction trades whose constitu- 
tions prohibit or limit the participation of supervisors (J.A. 
280-288). 
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APPENDIX A 


Notice to Att EMPLOYEES 


OF MEMBERS OF THE DETROIT ASSOCIATION OF PLUMBING 
CONTRACTORS, AND THE MECHANICAL CONTRACTORS ASSO- 
CIATION OF DETROIT 


Pursuant to 
A DECISION AND ORDER 


of the National Labor Relations Board and in order 
to effectuate the policies of the National Labor Rela- 
tions Act, we hereby notify our employees that: 


WE WILL NOT interfere with the admini- 
stration of Local 636 of the United Association 
of Journeymen and Apprentices of the Plumb- 
ing and Pipefitting Industry, of United States 
and Canada, AFL-CIO, by engaging in col- 
lective bargaining negotiation with any com- © 
mittee representing the above Union which in- 
cludes as a committee member Donald Mc- 
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Namara (while employed as a supervisor) or 
any other supervisor. 


Detrorr ASSOCIATION OF 


ASSOCIATION OF DETROIT 


Dated_.__-. By 
(Representative) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 


®. 
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NATIONAL LABOR RELATIONS BOARD, Respondent 
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NATIONAL LABOR RELATIONS BOARD, Petitioner 
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DETROIT ASSOCIATION OF PLUMBING CONTRACTORS; 
MECHANICAL CONTRACTORS ASSOCIATION OF 
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STATEMENT OF QUESTION PRESENTED 


The question presented was formulated in the pre-hearing 


conference stipulation (J. A. 339) and as stated in petitioner's 


brief in this case the question is correctly stated in the brief 


for petitioner in No. 15665. 


Statement of Question Presented 


Counterstatement of the Case 
1, Undisputed Facts 
2. Intermediate Report of the Trial Examiner 
3. The Boards Conclusion of Law and Order 


Summary of Argument 


Argument 
1. Section 8(a) (2) of the Act is not Violated by a 
Supervisor's membership in the Union and 
Participation in Union Affairs Absent Evidence 
that the Supervisor Acted as the Agent of the 
Employer 


There is no Basis for the Boards Finding that 
Kelley's mere Voting in Union Elections |jand 
Holding Union Office Constitutes Employer 
Interference in the Administration of Local 636 


Section 14(a) of the Act Guarantees Supervisors 
the Right to Membership and Participation in 
Union Affairs 


Conclusion 
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NATIONAL LABOR RELATIONS BOARD, Petitioner 

v. 

DETROIT ASSOCIATION OF PLUMBING CONTRACTORS; 
MECHANICAL CONTRACTORS ASSOCIATION OF 


DETROIT, UNITED ENGINEERS AND CONSTRUCTORS, 
INC., ET AL., Respondents 


On Petition to Review and Set Aside 
and on Petition for Enforcement of 
an Order of the National Labor 
Relations Board 


BRIEF OF RESPONDENT, UNITED ENGINEERS AND CONSTRUCTORS, INC. 
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COUNTERSTATEMENT OF THE CASE 


On November 26, 1957, one James P. Duffy filed unfair labor prac- 
tice charges with the National Labor Relations Board for the Seventh Region 
charging respondent United Engineers and Constructors, Inc. (hereinafter 
called "United Engineers"), with having violated Section 8(a)(1) and (2) of the 
National Labor Relations Act, as amended, (61 Stat. 136, 29 U.S.C. Sec. 

151, et seq.) (J. A ae On December 2, 1957, a copy of these charges was 
served on respondent. Almost one year after the filing of the aforementioned 


charges, the Board on October 31, 1958, issued a consolidated complaint against 


this respondent and the other respondents in this case (J. A, 163). 


The gist of the complaint is that United Engineers "assisted, contributed 
to the support of, and interfered with the administration of" (J. A. 167) Local 636 
of the United Association of Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Canada (hereinafter called "Local 
636"), by "causing certain representatives, agents and supervisory personnel” 
(J. A, 167) to become and remain members of Local 636 and "causing" such 
persons to participate in the internal affairs of Local 636 (J. A. 167-168). The 
allegations of the complaint were denied by the answer of United Engineers 


(J.A. 170). 


Hearing on the complaint commenced before Trial Examiner, John 


Fischer on January 5, 1959. At the outset of the hearing counsel for United 


1, Reference to the printed Joint Appendix is herein referred to as "J. A." and 
reference to the transcript of testimony in this case is herein referred to as 


"Tr, ") (2) 


Engineers moved to sever the hearing on the charges against United Engineers 
from the consolidated complaint (Tr. 37). This motion was premised upon the 
undeniable facts that United Engineers had no collective bargaining relationship 
with Local 636, as did the other respondents, save Johnson Service, and that 
the charges against United Engineers did not arise out|of any common or 
concerted act or interest of United Engineers with the jother respondents (Tr. 
76-78). The motion to sever was taken under advisement by the Trial Examiner 


(Tr. 44), 


Undisputed Facts 

Respondent United Engineers is a Pennsylvania corporation engaged 
in the business of constructing power plants (Tr. 58). | From about 1951 to the 
time of hearing of the instant case it was engaged in the construction of power 


plant facilities in the State of Michigan for Detroit Edigon Company (Tr. 59). 


William Kelley was employed by United Engineers as a general piping 


foreman from August, 1951, to June 20, 1958 (J. A. 4). At the time of the 


issuance of the complaint Kelley was no longer employed by United Engineers 


nor did the Company have any employees who were members of Local 636 (Tr. 


79). 


As general piping foreman, Kelley directed the work of from 200 to 225 
pipe fitters pursuant to the orders of the general piping) superintendent (J. A. 6). 
Kelley had no independent discretion or judgment with respect to the hiring, 
discipline or direction of other employees but carried out the orders and direc- 


tions of the general piping superintendent (J. A. 5, 6, 10; Tr. 71, 72). Kelley's 
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weekly wages were approximately $80 above the earnings of a journeyman pipe 


fitter for a forty hour week (J. A. 7), 


United Engineers had no collective bargaining relations with Local 
636 (Tr. 86). Its agreement and collective bargaining relationships were 
conducted with the International Union (J. A. 6). United Engineers did not 
induce or encourage Kelley to maintain membership in Local 636 and did not 
induce or encourage him to gain or hold union office (J. A. 8, 15). The manage- 
ment of United Engineers did not actually know that Kelley was an officer of 
Local 636, except by hearsay, and had no knowledge of the internal affairs 


of Local 636 (J.A, 8). 


Intermediate Report of the Trial Examiner 
The Trial Examiner held that in order to substantiate the charges 
against respondent it must be found that the employer either expressly or by 
its conduct authorized or ratified the supervisor's actions, or that the employer 
acted in such a manner as to lead the employees to believe that the supervisor's 


actions were being taken on the employer's behalf (J. A. 319). 


Applying the above principles the Trial Examiner found that the General 
Counsel had failed to show any activities of Kelley which would constitute employer 


interference in the administration of Local 636 and had further failed to show that 


Kelley's actions as a union member and officer were authorized or encouraged by 


United Engineers (J. A. 321-322). For these reasons he concluded that the 
charges against United Engineers were without merit and should be dismissed 


(J. A. 322), 
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The Board's Conclusion of Law and Order 
The Board found, contrary to the Trial Examiner, that United 


Engineers and the other respondents by '"'their supervisors’ participation 


in such union activities as holding union office and voting in union elections" 


violated Section 8(a)(1) and (2) of the Act. The Board based its holding on 
its decision in Nassau-Suffolk Contractors Association,| Inc., 118 NLRB No. 
74, 

The Board's Order requires United Engineers to "cease and desist 
from interfering with the administration of Local 636" by participat ing 
through its supervisor in such union activities as voting in union elections 
or holding union office and to post notices to all employees to such effect 


(J. A 307-308). 


Summary of Argument 
ue 
The alleged violations of Section 8(a)(1) and (2) of the Act here 
involved can be substantiated only if it is shown that the employer, United 


Engineers, interfered with the administration of Local |636. 


The Board has sought to use an administrative presumption as a sub- 
stitute for evidence in finding that William Kelley acted as an agent of United 
Engineers when he held union office and voted in union elections and that 
such activity on the part of Kelley constituted employer interference in the 
administration of the union. 
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Whether Kelley acted as an agent of United Engineers is properly 
determined by common law principles of agency. Accordingly, unless Kelley's 
activities were carried on with actual or apparent authority of the employer 


and were within the scope of his employment the relationship of principal and 


agent does not exist. In determining whether Kelley acted as the agent of the 


employer it is necessary to examine all of the factual evidence. Itisa 
recognized fact that a supervisor can act in a dual role as regards his union 
activities and has position as the employer's agent. In fact, the Board so 

' recognized this fact with regard to Kelley in Local 636, Plumbing and Pipe 
Fitting Industry, et al.. and Detroit Edison Company, et al. 123 NLRB No. 37, 
where it found that in refusing to instruct members of Local 636 to handle 
prefabricated pipe ''Kelley was the Union" to the employees. 

The Trial Examiner found that there was no evidence showing that 
Kelley's actions as an officer and member of the Local 636 were beneficial 
to United Engineers or that he was authorized or encouraged by respondent as 
regards his union activities. 

While the Board may draw reasonable inferences from the evidence 
presented, it may not properly, utterly and completely disregard the evidence 
and substitute therefor an irrebuttable presumption. 

Whether Kelley in participating in the affairs of Local 636 was acting 
in his capacity as a supervisor and whether his activities constituted interference 
in the administration of Local 636 must be determined from review of the evidence 


and not arbitrarily presumed. 


I. 


Section 14(a) of the Act expressly provides that nothing in the Act, 


except as specifically provided therein, shall prohibit any individual 
employed as a supervisor from becoming or remaining a member of a labor 
organization. The Board in its decision in Nassau and in the instant case 
seems to ignore this provision of the Act, The General Counsel would 
engraft certain exceptions to the Act by permitting some supervisors to have 
a "nominal membership" without voice or vote and others to enjoy the full 
rights of membership (Brd, Br. 35). 

The Act itself does not lend support to any such construction. There 
is no language in the Act or in the legislative history which permits the Board 
to in effect decree second class membership for some supervisors while 
sanctioning the exercise of full memb ership rights by other supervisors. 

As stated in the Board's Brief (p. 15) the purpose of Section 8(a)(2) 
"is to keep employers out of union affairs" not to deprive supervisors of their 


statutory right to participate in union affairs in their individual capacity. 


ARGUMENT 

Section 8(a)(2) of the Act is not Violated by a Supervisor's 
Membership in the Union and Participation lin Union Affairs 

Absent Evidence that the Supervisor Acted as the Agent of 
the Employer 

Section 8(a)(2) makes it an unfair labor practice for an employer to 
“interfere with the .... administration of any labor organization. '"' Thus the 

real issue in the instant case is whether United Engineers in any manner 

interfered with the administration of Local 636. Since|United Engineers is a 


corporate entity it must act through its agents. The evidence in the instant 
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Whether Kelley acted as an agent of United Engineers is properly 
determined by common law principles of agency. Accordingly, unless Kelley's 
activities were carried on with actual or apparent authority of the employer 
and were within the scope of his employment the relationship of principal and 


agent does not exist. In determining whether Kelley acted as the agent of the 


employer it is necessary to examine all of the factual evidence. It isa 


recognized fact that a supervisor can act in a dual role as regards his union 
activities and has position as the employer's agent. In fact, the Board so 

" recognized this fact with regard to Kelley in Local 636, Plumbing and Pipe 
Fitting Industry, et al.. and Detroit Edison Company, et al, 123 NLRB No. 37, 
where it found that in refusing to instruct members of Local 636 to handle 
prefabricated pipe ''Kelley was the Union" to the employees. 

The Trial Examiner found that there was no evidence showing that 
Kelley's actions as an officer and member of the Local 636 were beneficial 
to United Engineers or that he was authorized or encouraged by respondent as 
regards his union activities. 

While the Board may draw reasonable inferences from the evidence 
presented, it may not properly, utterly and completely disregard the evidence 
and substitute therefor an irrebuttable presumption. 

Whether Kelley \in participating in the affairs of Local 636 was acting 
in his capacity as a supervisor and whether his activities constituted interference 
in the administration of Local 636 must be determined from review of the evidence 


and not arbitrarily presumed. 


T, 


Section 14(a) of the Act expressly provides that nothing in the Act, 


except as specifically provided therein, shall prohibit any individual 


employed as a supervisor from becoming or remaining|a member of a labor 
organization. The Board in its decision in Nassau and in the instant case 
seems to ignore this provision of the Act. The General Counsel would 
engraft certain exceptions to the Act by permitting some supervisors to have 
a "nominal membership" without voice or vote and others to enjoy the full 
rights of membership (Brd. Br. 35), 

The Act itself does not lend support to any such construction. There 
is no language in the Act or in the legislative history which permits the Board 
to in effect decree second class membership for some supervisors while 
sanctioning the exercise of full membership rights by other supervisors. 

As stated in the Board's Brief (p. 15) the purpose of Section 8(a)(2) 
"is to keep employers out of union affairs'' not to deprive supervisors of their 


statutory right to participate in union affairs in their individual capacity. 


ARGUMENT 

Section 8(a)(2) of the Act is not Violated by a Supervisor's 
Membership in the Union and Participation in Union Affairs 

Absent Evidence that the Supervisor Acted as the Agent of 
the Employer 

Section 8(a)(2) makes it an unfair labor practice for an employer to 
“interfere with the .... administration of any labor organization. '' Thus the 

real issue in the instant case is whether United Engineers in any manner 

interfered with the administration of Local 636. Since United Engineers is a 


corporate entity it must act through its agents. The evidence in the instant 
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case militates against any finding that William Kelley acted as the agent of 
respondent in holding union office and participating in union affairs. 


Recognizing that the charges here are without evidentiary support 


the Board has indulged injan unwarranted presumption that the naked fact of 


Kelley's supervisory job with respondent, together with the fact that he held 
an office in Local 636 and took part in union affairs amounts to employer inter- 
ference in the administration of Local 636. 

The Board and General Counsel concede that in determining whether 
an act is committed by an agent of the employer, as defined in Section 2(2), 
the common law rules of agency must be applied. General Counsel then argues 
that in effect the maxim respondent superior supplies irrebuttable proof that the 
activities of respondent's supervisor with relation to his membership in Local 
636 were carried on as the agent of respondent without regard to whether he 
acted with apparent or actual authority or whether such activities were within 
the scope of his employment. 

The maxim "respondent superior" is not a substitute for the rules of 
evidence. It is simply a verbalization used to express the fixing of responsibility 
or liability on a principal for the acts of his agent. This maxim does not bear 
upon the existence of the principal-agent relationship itself but only upon the 
responsibility attaching to such relationship once it is shown to exist. As stated 
in77C.5.S. p. 319 - 

"It involves solely the rights of third persons and applies 
only where the relationship of master and servant or of 
principal and agent is shown to exist, or more specifically, 


only when the relationship of master and servant, employer and 
employee, or principal and agent is shown to exist between the 
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wrongdoer and the person sought to be charged for the result 

of the wrong at the time and in respect to the ie transaction 

out of which the injury arose." (Emphasis supplied) 
The doctrine of respondent superior is properly applicable only if it is found 
that the particular act in which the employee was then engaged was within the 
scope of his employment and was being performed in connection with the 
employer's business. Walker v. Manson, 23 S.E. 2d 839, 840, 841; 222 
N.C, 527. 

The Board has long recognized that the employer is accountable for 
the activities of his supervisors only when the supervisors acted within the 
scope of their employment with actual or apparent authority of the employer. 
In its Third Annual Report the Board stated as follows: 


"Membership in and participation in the activities of a 


labor organization by supervisory employees not under 
all circumstances constitute elements of an saat labor 
practice under Section 8(2), Where, however, |supervisory 
employees act at the behest of or on behalf of employer 
in becoming members of and participating in ale activities 
of such an organization, clearly this conduct constitutes an 
unfair labor practice." (p. 114, fn. 52) 


In the Nassau case, upon which the General Counsel places principal reliance, 
we find the Board saying: 


"An employer, particularly a corporate employer, acts 
through agents, among whom are his supervisors. The employer 
is résponsible for the conduct of his supervisors on the common 
law rules of agency. Ordinarily when a supervisor injects him- 
self into union affairs the employer is held liable for his conduct. 
But this is not invariably so. In certain situations, the Board 
and the courts have recognized that a supervisor participating 
in union matters is acting in his individual rather than his repre- 
sentative capacity and have refused to hold the employer responsi- 
ble for his conduct. (118 NLRB at p. 180) 
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In issuing the complaint herein the Board clearly recognized that 
respondent was accountable for Kelley's activities in Local 636 only if such 
activities were carried on with the actual or apparent authorization of 
respondent. Thus respondent was charged with "causing" Kelley's union 
activities (J. A. 167-168). Now the General Counsel contends that it is 
unnecessary to show not only causation on the part of the employer but that 
proof of authorization and action within the scope of employment is not 


required. The absence of factual evidence is supposedly overcome through 


the magic of the Latin maxim, respondext superior, 


Under the common law rule of agency the principal-agent relation 
results from "the manifestation of consent by one person to another that 
the other shall act on his behalf and subject to his control, and consent by 
the other so to act" (1 Restatement of Law of Agency, 2nd, Section 1, p. 7). 
The General Counsel seeks to avoid the necessity for showing that Kelley's 
union activities were within the scope of his employment by relying upon the 
principle that 'tan employer is responsible for the acts of his employees 
acting outside the scope of their employment if the conduct violates a non- 
delegable duty of the employer" (Brd. Br. p. 21). 

Firstly, it is interesting to note that the application of the so-called 
non-delegable duty principle is an after thought of the General Counsel. 
Nowhere in the Nassau case or in the instant case does the Board predicate its 
findings on anything other than the doctrine of responder superior, As pointed 


out by Justice Cardozo in People v. Sheffield Farms-Slawson-Decker Co. , 


225 N.Y. 25, 30; 121 N.E. 474, 476 cited by the General Counsel (Brd. Br. 22), 
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the non-performance of a non-delegable duty"is not an instance of respondent 
superior." 
In People v. Sheffield Farms the employer was| found guilty of a 
crime for violation of the New York Child Labor Law by] one of its employees. 
The employee hired a young boy to assist on a milk route by preventing the 
theft of milk bottles and "thus to benefit the defendant. "| The court concluded 
that - 
"The employer, therefore, is chargeable with the suffer- 
ance of illegal conditions by the delegates of his power." 
(225 N.Y. 25, 30; 121 N.E. 474, 476) 
The violation of the New York law occurred in the course of the employee's 
employment. Clearly, if he had hired the same child to|assist him in work 
not connected with the business of the employer no liability would attach to 
the employer. In the instant case there is no showing that Kelley's union 
activities were within the course of his employment and respondent violated 
no non-delegable duty. The duty imposed on respondent jis one of non-interference 
in the administration of the union by one of its agents, not by anyone who happens 
to be employed by respondent. 
Secondly, the so-called non-delegable duty is a rule relative to the 
liability of a master for the torts of his servant and is not applicable to the 
instant case (See,1 Restatement of Agency, 2d, 458, 463, 464, 481). 


The General Counsel contends in its brief that the case of International 


Association of Machinists v. NLRB, 311 U.S. 72, furnishes support for the 


Board's invocation of liability in the instant case by mere inference from the 


naked fact of Kelley's supervisory position with United Engineers. It is 
respectfully submitted that careful examination of this case lends no support 
to the General Counsel's position but on the contrary illustrates the require- 
ment of predicating respondent's liability upon evidentiary facts rather than 


bare inference. 


In International Association of Machinists the Court stated: 


‘The existence of ... interference must be determined 


by careful scrutiny of all the factors, often subtle, which 
restrain the employee's choice and for which the employer 
may fairly be said to be responsible. Thus, where the 


employees would have just cause to believe that solicitors 

professedly fora labor organization were acting for and on 

behalf of the management, the Board would be justified 

in concluding that they did not have the complete and 

unhampered freedom of choice which the Act contemplates." 

(p. 80) (Emphasis supplied) 
The above language clearly indicates that the employer must be found responsi- 
ble for the supervisor's union activities on the basis of evidentiary finding, not 
scant inference. The Board, however, has ignored all factors save that 
Kelley was employed as a supervisor by respondent and participated in union 
activities. The uncontroverted facts that Kelley was not induced or encouraged 
to do so by United Engineers, that United Engineers had no collective bargain- 
ing relations with Local 636, and that there is no evidence, or even a claim, 
that Kelley's union activities were being taken on the employer's behalf, have 
been completely ignored by the Board. Application of the above language to the 


instant case requires that employer interference be based upon careful scrutiny 


of all factors for which respondent may fairly be said to be responsible. This 
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calls for proof of employer authorization, actual or apparent. 
Historically the Board and the courts have recognized that dual 


status of supervisors and the right of supervisors to act in their individual 


capacity. In Packard Motor Car Company v. NLRB, 330 U.S. 485, the 


Court stated: 


"Even those who act for the employer on some matters, 
including the service of standing between management and 
manual labor, still have interests of their own as employees. 
Though the foreman is the faithful representative of the 
employer in maintaining a production schedule, his interest 
may properly be adverse to that of the employer when it comes 
to fixing his own wages. He does not lose his right to serve 
himself in these respects because he serves his master in 
others." (pp. 489-490) 


Obviously, the right of supervisory employees to participate in union affairs 


in their own interest is denied by the application of the respondent superior 


doctrine absent the proof of agency. Application of the/common law rules 

of agency in the case at bar patently dictates that the décision of the Board be 

set aside. 
In passing, counsel feels constrained to point out the reflections of 

a layman familiar with the instant case and the employer-employee relation- 

ship of Kelley and United Engineers. In March of 1957, Kelley flatly refused 

to carry out the instructions of his superiors when directed to order the union 

employees under his supervision to handle prefabricated pipe in violation of 

the International Union Agreement. As a result, Local 636 and Kelley indivi- 


dually were made respondents in a secondary boycott case (Local 636, Plumbing 


and Pipe Fitting Industry, 123 NLRB No. 37). 


In its opinion and order dated March 16, 1959, the Board concluded 
that Kelley was the agent of the union and found that Local 636 and Kelley had 
violated Section 8(b)(4)(A) of the Act. In its decision and order in the instant 
case, however, the Board infers that this same Kelley is an agent of the 
employer. 

The aforementioned layman thus observed that "when Kelley acts 
in the interest of the union, the Board says he is the union's agent but when 
he votes in union elections they say he is United Engineer's agent. It doesn't 
make sense." 

There is no Basis for the Board's Finding that Kelley's Mere 

Voting in Union Elections and Holding Union Office Constitutes 

Employer Interference in the Administration of Local 636. 


The Board concluded that because Kelley was not in the bargaining 


that 
unit and voted in Local 636 elections and held union office ia United Engimeers, 


not Kelley, had interfered in the administration of the union. The General 
Counsel asserts that the opinion of the court in Amalgamated Meat Cutters v. 
NLRB, 276 F.2d 34 (CA 1) lends authoritative support to such ruling (Brd. Br. 
p- 15). 

The General Counsel, however, chooses to ignore the statement of 
the Court that participation of excluded supervisors in union affairs would 
constitute ‘prima facie" interference, The holding of the Board is that such 
activity constitutes conclusive and irrebuttable evidence of interference. 

Whether the activities of Kelley interfered with the administration of 
the Local 636 is purely a factual question. As pointed out by the Trial 
Examiner, if it is found that the supervisor's activity is primarily for the 
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benefit of the employees or the union or that it is a neutral action then an 
inference can safely be drawn that the supervisor is not acting for the 
employer (Gerlich Tanning Co., 122 NLRB No, 133). 

The Trial Examiner found from the evidence that there was no 
showing that Kelley's union activities had been beneficial to the interest of 
United Engineers. The only evidence adduced clearly showed that in fact 
Kelley acted contrary to the interests of United Engineers when the interests 
of the Company were opposed to those of the union and |its members (See, 
Local 636, Plumbing and Pipe Fitting Industry, 123 NLRB No. 47). 

The Board based its finding of interference upon the non-bargaining 
unit supervisory status of Kelley. In this connection the General Counsel 
attaches significance to the fact that United Engineers'|contract with the 
International Union does not include the classification of general piping 
foreman (Brd. Br. p. 34). 

From the finding that Kelley was not in the bargaining unit the Board 
apparently inferred that he was a high-ranked supervisor who would be in a 
position to select the union officials who would deal with him in his separate 


capacity as an agent of the employer. This would be in accord with the 


Board's finding in the Nassau case (118 NLRB No. 19, |p. 184). 


Assuming, arguendo, that the facts in Nassau|justified an inference 
of interference by the participation of "executive and high ranked supervisors" 
in union offices there is no justification for indulging in such inference in every 


case where non-bargaining unit supervisors participate in union affairs. 
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There is no showing that Kelley was in fact a "high-ranked" super- 
visor. Nor was there any showing that Kelley dealt with union officials in his 
capacity as a supervisor.' In fact it is undisputed that United Engineers had 
no collective bargaining agreement with Local 636 and did not engage in collective 


bargaining with the Local (Tr. 86). Further, Kelley had no independent dis- 


cretion in matters of hiring, discipline or directing the work of other employees 


(J. A. 5, 6, 10; Tr. 71, 72). 

That the instant case differs in fact from Nassau is apparent from 
even a cursory examination of the two cases. In the Nassau case the Board noted 
that there was “insinuations” of corruption, maladministration and collusion 
between employees and union officials and the Trial Examiner recommended 
disestablishment of the union on the theory that it was employer dominated. 

No such situation exists or is claimed to exist in the instant case. (Tr. 604, 798- 
799). 

To infer that Kelley's union activities amounted to respondent's 
interference in the administration of the union merely because his job classifica- 
tion is not set forth in the collective bargaining agreement is fallacious. Under 
the Board's holding in Nassau the mere inclusion of the general piping foreman 
job classification would admittedly restore the presumption of virtue and 
integrity to Kelley and respondent and call for proof of interference rather than 
inference. 

The Board in Nassau apparently rationalizes the disparity in 


quantum of evidence needed to find interference by non-bargaining unit supervisors and 
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bargaining unit supervisors by stating that the latter are agents of both the 
union and the employer and can be ousted from the union so as to cause their 
discharge by the employer. 
If there is any doubt that Kelley was an active agent for the union 
reference to Local 636, Plumbing and Pipe Fitting Industry, 123 NLRB No. 37, 
will serve as a complete answer, If Kelley's activities were in fact in deroga- 
tion of the interests of the union it could oust him from membership the same as 
it could any other member. 
In an attempt to overcome the complete lack of evidence of interference 
in the instant case, the General Counsel argues that - 
"Nor would the fact that such interference had not 
occurred in the past be a guarantee that it might not 


occur in the future where, as in this case, the potential 
for such interference exists.'"' (Brd. Br. p. 30) 


The mere possibility of interference does not justify an inference of actual 


interference under Section 8(a)(2). There is clearly no reasonable basis for 
the Board's finding of interference in the instant case. 
Section 14(a) of the Act Guarantees Supervisors the 
Right to Membership and Participation in Union Affairs. 
Section 14(a) of the Act provides that "nothing herein shall prohibit 
any individual employed as a supervisor from becoming or remaining a member 
of a labor organization ..."' 
The foregoing language does not indicate that only bargaining unit 


supervisors may become members of a union or that some supervisors shall 
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have a right to "nominal" membership without voice or vote while others may 


enjoy all of the rights attendant to union membership. 


Under the Board's decision in the instant case the only manner in 
which the employer can protect itself from the irrebuttable inference of an 
unfair labor practice is to direct the supervisor to refrain from voting in union 
elections or holding union office under the threatened penalty of discharge or 
transfer to a bargaining unit job. In this connection, the language of the 
Board in Nassauplaces the employer in a difficult position since as stated in 
Nassau - 


",.. to require the employer to exercise some sort of 


veto power over the appointment of foremen to official: posi- 

tions within the union to avoid the charge of domination would 

seem to involve interference in the affairs of the union, which 

is precisely what Section 8(a)(1) of the Act is designed to 

prevent." (p. 186) 

The General Counsel contends that allowing non-bargaining unit 
supervisors to participate in union affairs would cause the provisions of 
Section 14{a) to nullify those of Section 8(a)(2) (Brd. Br. p- 37). 

The General Counsel does not, however, bother to explain just why or 
how this is so and it would appear that such lack of explanation is due to lack 
of explanation. 

If supervisors in a bargaining unit can participate in union affairs 
under the sanction of Section 14(a) without nullifying Section 8(a)(2), as 
apparently they can, there would seem to be no reason why allowing non- 
bargaining unit supervisors to participate in union affairs should change this 
state of affairs. The evidence which is admittedly required to find employer 


interference by bargaining unit supervisors could and should be required to 


find employer interference by non-bargaining unit supervisors. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 


Petition for Enforcement should be denied and the decision and order of the 


National Labor Relations Board should be set aside. 


Respectfully submitted, 
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APPRENTICES OF THE PLUMBING AND Pire Firtine Inpvs- 
TRY OF THE Unrrep States anp Canapa, AFL-CIO, 
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Nationat Lasor Retations Boarp, 

Respondent 


No. 15,707 


Nationau Lazor Reations Boarp, 

Petitioner 
v. 

Derrorr Association oF PLumsrne Contractors, MecHaNI- 
caL Conrractors Association oF Detroit; FarrincTon 
Company; Goss MecuanicaL Contractors Company; J. W. 
Partuan Company; Donatp Mater Company; JoBNSON 
Service Company; Unirep Encineers anp Constructors, 
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PETITION FOR REHEARING 


For the following reasons, Petitioner urges that the Court 
reconsider its opinion and order a rehearing in this case: 


L Tats Court Has Gone Beyonp tHe Limits Permirrep BY 
Securities and Exchange Commission v. Chenery Cor- 
poration, 318 U.S. 80 (1943). 

The Supreme Court has held in Securities and Exchange 

Commission v. Chenery Corporation at page 87 that ‘‘the 
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2 


grounds upon which an administrative order must be judged 
are those upon which the record discloses that its action 
was based.’’ This Court, in sustaining the decision of the 
National Labor Relations Board that participation by su- 
pervisors in union affairs constituted ‘‘interference’’ in 
violation of Sections 8(a)(1) and (2), relied on an entirely 
different ground than did the Board. Mindful of the prin- 
ciple that any conduct which tends to inhibit employees in 
the exercise of their Section 7 rights constitutes ‘‘inter- 
ference,’”’ the Court concluded that rank-and-file employees 
would be fearful of opposing policies advanced by super- 
visors and thus are inhibited by intra-union participation 
of such supervisors. From the nature of a supervisor’s 
managerial position, the Court inferred a subjective in- 
hibiting effect on employees (Ct.Op. Part V). The problem 
was to be approached on a case by case basis, with an ex- 
amination of the nature of each individual supervisor’s 
managerial position (Ct.Op. Part VII). 


The ‘‘interference’’ found by the Board was based on an 
entirely different ground. The basis of the Board’s Nassau’ 
doctrine, upon which its decision in the instant case is based, 
was a factual finding that supervisors not in the bargaining 
unit had a divided loyalty. Their acts of participation in 
union affairs were tainted with employer interest and con- 
stituted acts of ‘‘interference’’.? Grounding ‘‘interference”’ 
on a positive finding that a supervisor’s acts of intra-union 


1 Nassau and Suffolk Contractors Association, 118 NLRB 174. 


2 Consider the following statement of the Board in Nassau, supra 
at pages 183-184 in finding the interference by the supervisors 
outside the bargaining unit: 


“‘So far as appears from the record, these individuals [super- 
visors not in the bargaining unit] did nothing more than ap- 
pear at a union meeting and vote at a secret election concern- 
ing administration of the union. However, voting in union 
elections is plainly a form of interference with the adminis- 
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participation were for the benefit of his employer and 
against the best interests of rank-and-file union members is 
an entirely separate and distinct ground from finding, as the 
Court did, ‘‘interference’’ based on a subjective inhibiting 
effect on union members flowing from the nature of a su- 
pervisor’s managerial position. 


The divergence between the ground of the Court and the 
Board is erystalized by this Court’s explicit rejection of 
the factual basis of the Board’s decision. The Court stated: 


“‘The supervisors, in their intra-union activities, at all 
times acted in what they considered in good faith to be 
— a a ee es 
tration of a labor organization... . It is quite conceivable that 
in a closely divided vote executive and high-ranked supervisors 
would have the balance of power and be in a Position to select 
the union officials who are to deal with them in their separate 
capacity as employer agents. Accordingly, we find, as did the 
Trial Examiner, that by the foregoing conduct Respondents 
- unlawfully interferred with the administration of the 
union in violation of Sections 8(a) (1) and (2) of the Act.’’ 


The finding that the two master mechanics participation on the 
bargaining team was also based on the same ground is shown by 
the following statement of the Board at page 187. 


“‘. .. We do believe that it is improper for supervisors, even 
those with predominantly union loyalty, to serve as negoti- 
ating representatives of employees. . . . Despite the large 
measure of control exercised over master mechanics by the 
union, the mechanics remain in part agents of their employers 
with a resulting divided loyalty and interests. . . . Employees 
have the right to be represented in collective bargaining nego- 
tiations by individuals who have a single-minded loyalty to 
their interests. Conversely, an employer is under a duty to 
refrain from any action which will interfere with that em- 
ployer right and place him even in slight degree on both sides 
of the bargaining table... . But they were under a duty, we 
think, when confronted with a union negotiating committee 
which included their own agents, to protest the composition 
of the committee and to refuse to deal with it because it was 
tainted with an apparent employer interest.’ 
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the best interests of the union’’ (Ct.Op. p. 10; see also 
p.7). 

After rejecting the factual basis of the Board’s decision 
that the supervisors were acting for their employers and 
against the best interests of union members, this Court then 
proceeded erroneously to justify the Board’s finding of in- 
terference on a factual determination of ‘‘the impact upon 
the rank-and-file journeymen members of participation and 
leadership within the union by supervisors’’ (Ct.Op. p. 10). 
The subjective impact was, in the Court’s view, measured 
by the nature of the supervisors’ managerial positions which 
would vary from supervisor to supervisor, requiring a case 
by case approach. Thus this Court substituted an entirely 
new ground requiring a factual determination never passed 
upon by the Board. 


The conclusion of this Court that the problem of super- 
visory participation as constituting ‘‘interference’’ requires 
a case by case approach further indicates the difference in 
the grounds of the Board and the Court for finding of an 
‘tinterference’’ violation. Petitioner urged, in its main 
Brief, that the Board in applying the Nassau doctrine to 
this case did not require a consideration of all the relevant 
factors of a supervisor’s managerial position but, rather, 
considered the single fact of whether or not a supervisor 
was in or out of the bargaining unit. If not in the bargain- 
ing unit, under Nassau he is automatically a disloyal mem- 
ber, and his union actions are against the best interests of 
the membership. The ‘‘interference’’ is proved. The Board, 
in applying Nassau to the instant case, did not adopt the 
case by case approach adopted and applied by this Court. 


The Board’s action on remand from the Court of Appeals 
in Geilich Tanning Co., 122 NLRB No. 133, set aside 267 F.2d 
169, on remand 128 NLRB No. 61; 46 LRRM 1334, supports 
Petitioner’s position. In a decision in which it assumed that 
nine working foremen were supervisors within the meaning 
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of the Act, the Board concluded that their participation in 
the affairs of the union by such action as voting in elections 
and nominating candidates did not constitute ‘“interfer- 
ence’’ and was not violative of the Act because they were 
included by the contract in the collective bargaining unit. 
The Court of Appeals noted that, on June 21, 1957, the 
union and the company had executed a new contract specifi- 
cally excluding supervisors, as defined in the Act, from the 
recognized unit. The Court remanded the case to the Board 
for determination of the supervisory status of the non- 
working foremen and of any violation of the Act resulting 
from their participation in union affairs after June 21, 1957. 
On remand, the Board found that the ‘nine working fore- 
men’’ were supervisors as they possessed the statutory in- 
dicia of responsibly directing the work of employees. After 
further finding that the supervisors participated in union 
affairs, the Board stated at 46 LRRM 1334. 
‘In accord with prior decisions,’ we find that the par- 
ticipation after June 21, 1957, in union activities by 
supervisors who are union members but who are not in 
the bargaining unit is a violation of the Act. We con- 
clude, therefore, that by such conduct the Respondent 
had interferred in the internal administration of the 
union in violation of Sections 8(a)(2) and (1) of the 
Act. 
7 Nassau and Suffolk Contractors Association, supra, at p. 
184; Detroit Association of Plumbing Contractors, 126 NURB 
No. 165; Bottfield Refractories Co., 127 NURB No. 29; Cf. 
Anchorage Businessmen’s Association, 124 NURB No. 172.” 
Participation in union affairs prior to June 20, 1957, by the 
working foremen did not constitute interference. Yet, on 
June 21, such participation violated the Act. Why? Cer- 
tainly not because of any change in the nature of their su- 
pervisory positions, increased responsibilities, permanency 
of positions, ete. The single critical fact was that, on June 
21, 1957, they ceased to be included in the bargaining unit. 
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As authority for finding ‘‘interference’’, the Board cited 
Nassau and its decision in this case. 


The Board, in Geilich, did not misinterpret the Board’s 
decision in the instant case as prohibiting supervisors from 
participating in union affairs solely because of the fact the 
supervisors were not in the bargaining unit. The Board 
did not in either Geilich or this case consider the criteria to 
be applied under Part VII of this Court’s opinion. The lan- 
guage of the Board’s decision*® in the instant case shows 
that this was the only relevant factor, as does the Board’s 
order (J.A. 306, 307). This order has been incorporated in 
the proposed decree submitted to the Court by the General 
Counsel. It prohibits participation by all supervisors of the 
Respondent employers. It is not restricted to supervisors 
named in the complaint, such as Kelley, Kruger, etc. to whom 
the Court applied the case by case approach in affirming the 
Board’s decision. Each of these named supervisors had nu- 
merous supervisors under him, occupying different levels in 
the supervisory hierarchy and each with varying responsi- 


bilities. They are all supervisors within the meaning of the 
Act and all are covered by the order.‘ The only factor com- 


3“ Accordingly, we deem such participation by these supervisors 
to constitute in effect participation in Union activities by their em- 
ployers and, hence, unlawful. This is in accord with the Board’s 
finding in the Nassau case, supra, that participation by supervisors, 
not in the bargaining unit, in the internal affairs of a union of rank- 
and-file employees constitutes unlawful interference with the ad- 
ministration of the union’’ (J.A. 304). 

* The order would cover not only Kelley but the five area foremen 
and the eighteen foremen under him on the Detroit Edison project; 
Kruger and the six supervisors under him; Harold Derocher and 
the three job foremen and six to twenty area foremen under him; 
Alvin McShane and the four to five crew foremen under him. All of 
these crew foremen, area foremen and foremen are supervisors 
within the meaning of the Act. Some possess more of the responsi- 
bilities enumerated in Section 2(11) of the Act than others but a su- 
pervisor need possess only one of the specific responsibilities in the 
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mon to all is that they are not in the bargaining unit. Such an 
order is not based on a case by case approach requiring an 
examination of all facts surrounding a supervisor’s position. 
It is grounded on a single fact and is a rejection of the indi- 
vidual approach upon which this Court grounds its decision. 

It is submitted that this Court, in grounding its affirmance 
of the Board’s finding of interference, has relied on grounds 
not relied upon by the Board. The relied upon ground re- 
quired factual determination and drawing of inferences not 
passed upon by the Board. The Court has accordingly gone 
beyond the limits permitted by Securities and Exchange 
Commission v. Chenery, supra; Shachtman v. Dulles, 96 U.S. 
App.D.C, 287, 225 F.2d 938. 


The different ground upon which this Court relied to sup- 
port the Board’s finding of interference is a policy judgment 
which Congress has exclusively entrusted to an administra- 
tive agency to make from a consideration of stated facts. 
Securities and Exchange Commission v. Chenery, supra. 
The record contained evidence upon which to make an ad- 
ministrative determination but neither the Trial Examiner 
nor the Board made an initial determination of the sub- 
jective reactions on union members is in having various 
foremen holding offices in Local 636 (J.A. 330). Thus, it was 
improper for the Court to make its own determination of 
subjective employee impact without an initial determination 


statutory definition to be classed as a supervisor. National Labor 
Relations Board v. Budd Manufacturing Company, 169 F.2d 571 
(6th Cir., 1948). The Board has consistently found foremen of the 
type under the named supervisors in the instant case supervisors 
within the meaning of the Act. Thus even though a supervisor may 
only possess a single indicia of Section 2(11), such as the responsi- 
bility to direct, may not possess the authority to hire, fire or pro- 
mote, may lack permanency of position, may not hold a position 
which identifies the holder of the position with management, such 
a supervisor is prohibited from participating in the affairs of Local 
636 by the order of the Board and proposed decree submitted by 
the General Counsel. 
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by the board. Securities and Exchange Commission v. Chen- 
ery, supra; International Ladies Garment Workers Union 
v. NLRB, 99 U.S. App.D.C. 64, 237 F.2d 545. Nor may the 
Court as it did in Part VII of its opinion prescribe proper 
criteria for determining the lawfulness of Board conduct. 
This also is a determination to be made by the administra- 
tive agency in the first instance. The court may only subse- 
quently review on the reasonableness of the agency’s deter- 
mination and criteria. Securities and Exchange Commission 
v. Chenery, supra., and I.L.G.W.U., supra. Thus, the Court 
has exceeded the limits of permissable judicial review and 
should grant Petitioner’s Petition for Rehearing. 


IL. Tae Covrr Appiiep ax Errongous Test 1x Howpine 
ReEsPoNDENT EMPLoyers RESPONSIBLE 


In holding Respondent employers responsible for inter- 
fering in the affairs of the union because of participation of 
their supervisors, the Court’s opinion mistakenly failed to 


follow the statutory test for responsibility enunciated by 
this Court in 1.L.G.W.U., supra., at p. 70, that the acts of one 
person cannot be imputed to another, ‘‘except when the 
one is acting as agent for the other.’’ The statements in the 
opinion of this Court that: 


“¢| | . We expressly assume that there was complete 
good faith on the part of all the parties and that the 
supervisory employees involved at all times acted hon- 
estly on behalf of the interest which they were at the 
particular time charged with representing . . .”? (Ct. 
Op. p. 7) (Emphasis supplied). 


‘¢). Where it is conceded by all concerned that the su- 
pervisors, in their intra-union activities, at all times 
acted in what they considered in complete good faith to 
be the best interest of the union ...’’ (Ct.Op. p. 10) 
(Emphasis supplied). 
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is a clear admission that all parties concerned—the em- 
ployers, their supervisors and union members—knew that 
the supervisors, in participating in union affairs, were act- 
img as individuals and not as the agents of their employers. 
Having made such a statement, the Court could not, under 
I.L.G.W.U., supra., properly hold the Respondent employers 
responsible for acts of participation in union affairs by their 
supervisors when not acting as their agents. This Court in 
its opinion held the Respondent employers responsible on 
the basis of a misapplication of International Association of 
Machinists v. National Labor Relations Board, 311 U.S. 72. 
The Supreme Court, in that case, did not adopt a statutory 
test that differed from I.L.G.W.U., supra. In enunciating 
the proper statutory test, the Supreme Court stated at 
page 80: 


“‘The existence of ... interference must be determined 
by careful scrutiny of all the factors, often subtle, which 
restrain the employee’s choice and for which the em- 
ployer may fairly be said to be responsible. Thus, 


where the employees would have just cause to believe 
that solicitors professedly for a labor organization 
were acting for and on behalf of the management, the 
Board would be justified in concluding that they did not 
have the complete and unhampered freedom of choice 
which the Act contemplates.’? (Emphasis supplied). 


A proper application of the above principle calls for em- 
ployer responsibility to be based on proof that employees 
had just cause to believe that supervisors were acting for 
and on behalf of their employers. As this Court’s opinion 
stated, it is conceded by all that employees did not have just 
cause to believe the supervisors were acting for and on be- 
half of management. 

The principle stated by the Court in its opinion of Radio 
Officers Union v. National Labor Relations Board, 347 U.S. 
17 (1953), that an employer is responsible for the natural 
consequences of his acts, does not supply the required proof 
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that the supervisors were acting for and on behalf of man- 
agement. The application of the Radio Officers principle 
presupposes that the natural consequence for which an em- 
ployer is to be held responsible is unlawful. In the instant 
case, the natural consequence is interference, but interfer- 
ence falls within the prohibition of Section 8(a)(1) and (2) 
and is unlawful only if the interference is by an employer or 
his agent. Petitioner submits that there is a complete lack 
of proof that the interference was by an agent, and the 
Radio Officers principle cannot supply the requisite proof 
of such agency. 


IIL In Enrorcinc tHe Boarp’s Orper, THIs Court Mis- 
appties Irs Own Opinion 


For a determination of the extent of participation to be 
permitted to a supervisor in an individual case, the factors 
in Part VII of the opinion must be considered. Accepting the 
correctness of such reasoning, the Court has proceeded to 


misapply its own opinion and directed the enforcement of 
an order which clearly conflicts with this opinion. 


First, the order rejects the case by case approach (J.A. 
306, 307). In prohibiting participation in such union activi- 
ties as voting in union elections, or holding union office, the 
order is not limited to those supervisors about whom there 
is evidence in the record of the nature of their supervisory 
positions (i.e., Kelley, Kruger, Hugh McShane, Derocher, 
Sieger and McNamara). This order prohibits such par- 
ticipation by all supervisors of the Respondent companies. 
This includes the numerous job, area and crew foremen who 
were under the supervisors named in the complaint, about 
whom there is no evidence in the record showing the nature 
of the supervisory positions they hold. Such an order flys 
in the ‘‘face’’ of the case by case approach and Parts V and 
VII of this Court’s opinion. 
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Second, the order specifically prohibits supervisors voting 
in union elections. The theory upon which the Court pro- 
ceeded in affirming this portion of the order was the subjec- 
tive impact upon employees flowing from the nature of the 
supervisors’ managerial positions. With due consideration 
to the fact that (1) the Court specifically found that these 
supervisors in voting were casting their ballots, as individ- 
uals in the best interests of the union, (2) the named super- 
visors will no longer be on the election committee; (3) all 
elections of Local 636 are conducted by secret ballot; 
(4) Section 401(a) and (d), Labor Management Reporting 
and Disclosure Act of 1959, guarantee secrecy of the ballot, 
insure adequate election safeguards and prohibit election- 
eering and (5) the complete lack of evidence in the record 
that any of the supervisors indicated their preference of 
candidates to employees, it is submitted that the subjective 
inhibition which the Court finds in other activities of super- 
visors does not exist where supervisors vote in union elec- 
tions. The voting in elections by supervisors, under such 
circumstances, irrespective of the nature of their positions 
with management, cannot inhibit employees in the exercise 
of their Section 7 rights and constitute interference. 


Third, the Court, in remanding to the Board that portion 
of the proceeding dealing with McDonald “for considera- 
tion to determine whether, in the light of the opinion, his 
participation by attending meetings and voting was im- 
proper in view of his position in the Respondent company’’ 
(Ct.Op. pg. 15), should have also remanded as to MeNa- 
mara. Of the entire supervisor group, the Board found that 
McNamara was ‘‘the lowest ranking supervisor’? (J.A. 304) 
and the Trial Examiner characterized him as a “very minor 
supervisor’’ (J.A. 328). His place in the supervisory heir- 
archy is evidenced by the fact that, at the time he was em- 
ployed by the Farrington Company, Hugo Sieger was Gen- 
eral Field Supervisor for Farrington’s pipe fitting crew and 


12 


had 25 to 80 pipefitters under his direction, including 8 to 15 
crew foremen. Sieger had the authority to hire, discharge, 
transfer, layoff, recall, assign, direct and discipline (Ct.Op. 
pg. 6). McNamara was one of the job foremen. Admit- 
tedly, he did on occasion as a ‘‘job foreman have super- 
vision over 10 to 20 employees and authority to assign men 
to various jobs and recommend lay-offs.’’ Yet, this was 
not customary and Farrington testified and the Trial Ex- 
aminer found: ‘‘He usually worked alone or in the company 
with one or two other journeymen.’’ Clearly, he lacked per- 
manency of employment, having over the period of time in 
question been employed by three different companies— 
Farrington Company, J. P. Davis and Stanley Carter Com- 
pany (J.A. 81-84). It would be incorrect to identify Mc- 
Namara with management. To attempt an inference of in- 
hibition of employees because of the nature of McNamara’s 
supervisory position is speculation. It is submitted the 
Court should have also remanded to the Board the portion 
of the proceeding as to McNamara. 


ConcLusiIon 


Petitioner respectfully submits that the Court should 
grant this Petition for Rehearing and, upon such rehearing, 
the Court should reconsider and set aside the decision and 
order of the National Labor Relations Board. 


Martin F. O’DonocHuUE 
Tuomas X. Dunn 
Patrick C. O’DonocHUE 
Counsel for Petitioner 
831 Tower Building 
Washington 5, D. C. 


CERTIFICATE OF COUNSEL 


Patrick C. O’Donoghue, counsel for Local 636 of the 
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United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States 
and Canada, AFL-CIO, Petitioner herein, certifies that he 
has prepared and knows the contents of the foregoing Pe- 
tition and that said Petition is filed in good faith and not for 
purposes of delay. 

Parrick C. O’DonocHuE 

Counsel for Local 636 


February 20, 1961 
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No. 15,707 
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NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
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DETROIT ASSOCIATION OF) PLUMBING CONTRAC- 
TORS; MECHANICAL CONTRACTORS ASSOCIA- 
TION OF DETROIT; FARRINGTON COMPANY; 
GOSS MECHANICAL CONTRACTORS COMPANY; 
J. W. PARTLAN COMPANY; DONALD MILLER 
COMPANY; JOHNSON SERVICE COMPANY; 
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Respondents 
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FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL 
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| Counsel for Respondents, 
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| Washington 4, D. C. 


STATEMENT OF QUESTION PRESENTED 


The question presented was formulated in the pre-hearing 
conference stipulation (J. A. 339) and is correctly stated in 
the brief for petitioner in No. 15,665 as follows: 


Whether the Board properly found that the Re- 
spondent Associations and Companies in Case No. 
15,707 unlawfully interfered with the internal adminis- 
tration of the Union in violation of Sections 8(a)(1) 
and (2) of the Act. 


INDEX 


Statement of Question Presented 
Jurisdictional Statement 
Statement of the Case 

Summary of Argument 
Argument: 


The respondent Association and Companies did 
not unlawfully interfere with the internal ad- 
ministration of the Union in violation of Sec- 
tion 8(a)(1) and (2) of the Act 


A. Trial Examiner’s report correctly stated 
the guiding principles and reasonable 
findings of fact 


B. Agency and authority of supervisors must 
be determined from the evidence and ap- 
plicable law 


C. Reply to General Counsel’s position on 


D. Meaning and effect of Board’s decision. . 


Conclusion 


iv 


AUTHORITIES CITED 
Court Cases: 


R. RB. Donnelly & Sons Company, 60 NLRB 635, 
enf. 156 F. 2d 416 (7th Cir., 1946); cert. denied 
999 U.S. S10... sec ccccccccnsvcccesreeresees 
. International Association of Machinists v. N.L.R. 
B., 8 NLRB 621, 110 F. 24 29 (D. C. Cir., 1939), 
aff’d 311 U.S. 72 
International Ladies Garment Workers Union v. 
N.L. RB. B., 99 U.S. App. D. C. 64, 237 F. 2d 545 
Local 636, Plumbers v. N. L. R. B., 123 NLRB No. 
37, enf. — U. S. App. Dd.c.—,—F. 24 —, 45 
LRRM 2062 .....-eeecececeeeereeseetss ess 
N. L. RB. B. v. Brandeis & Sons, 145 F.2d 556 (8th 
Cir, 1944) ..:.ceceeeeee 
"NLL: BR. B. v. Brown Co., 65 NLRB 208, rev. 160 F. 
2a 449 (1st Cir., 1947) 
N. L. R. B. v. Indianapolis Newspapers, Inc., 103 
: NLRB 1750, rev. 210 F. 2d 501 (7th Cir., 1954) 
N. L. BR. B. v. Montgomery Ward & Co., 115 NLRB 
645, enf. 242 F. 2d 497 (2nd Cir., 1957) 
--N. LB. B. v. Tennesee Coach Co., 191 F. 2d 546 
(6th Cir., 1951) 
- Pittsburgh ‘S: S. Co. v. N. L. R. B., 180 F. 2d 731 © 
(6th Cir., 1950), aff’d 340 U. S. 498, 95 L. Ed. 
479 
Wayside Press Inc., et al. v. N. L. BR. B., 103 NLRB 
11, rev. 206 F. 2d 862 (9th Cir., 1953) 


N.L. R. B. Decisions: 


Arkansas-Missouri Power Corp., 68 NLRB 805 
(1946) 

Beatrice Foods Co., 84 NLRB 493 (1949) 

Dow Chemical Company, 13 NLRB 993 

Nassau-Suffolk Contractors Association, Inc., 118 
NLRB 74 (1958) 


Statutes: 


National Labor Relations Act as amended (61 

Stat. 136, 29 USC §151, et seq.)...........000 
Section 8(a)(1) and (2) 
Sections 2(2) and 2(13) 


Miscellaneous: 
Legislative History of the Labor-Managament Re- 
lations Act, 1947: 
1 Leg. Hist. 302 
2 Leg. Hist. 1622 


1 Restatement of Agency 2d, Sections 26-31, 82, 83 


IN THE 


United States Court of Appeals for the 
District of Columbia Circuit 
—_+—_— 

No. 15,6 


ID ASSOCIATION OF JOUR- 
NEYMEN AND RENTICES OF THE PLUMBING 


No. 15,707 


—++———. 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 


vs. 

DETROIT ASSOCIATION OF PLUMBING CONTRAC- 
TORS; MECHANICAL CONTRACTORS ASSOCIA- 
TION OF DETROIT; FARRINGTON COMPANY; 
GOSS MECHANICAL CONTRACTORS COMPANY; 
J. W. PARTLAN COMPANY; DONALD MILLER 
COMPANY; JOHNSON SERVICE COMPANY; 
UNITED ENGINEERS AND CONSTRUCTORS, INC., 

Respondents 


—+——. 


ON PETITION TO REVIEW AND SET ASIDE AND ON PETITION 
FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


—+——. 
BRIEF FOR THE RESPONDENTS 


JURISDICTIONAL STATEMENT 


Case No. 15,665 is before the Court upon the petition of 
Local 636 of the United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, AFL-CIO, herein called the 
Union, to review and set aside an order of the National 
Labor Relations Board issued on March 31, 1960 against 
respondents* in No. 15,707 (J. A. 306-310).? The petition- 
ing Union was an intervenor in the proceeding before the 
Board. Case No. 15,707 is before the Court upon the 
Board’s petition for enforcement of the same order that is 
before the Court in No. 15,665. The cases have been con- 
solidated' for purposes of briefing, argument, and for filing 
a single joint appendix, pursuant to an order of this Court 
dated May 12, 1960, and pursuant to the prehearing stipu- 
lation filed and approved by this Court on June 1, 1960 
(J. A. 339-342). The Board’s Decision and Order are re- 


ported at 126 NRLB No. 165. This Court has jurisdiction 
of the proceeding under Section 10 (e) and (f) of the Na- 
tional Labor Relations Act, as amended (61 Stat. 136, 73 
Stat. 519, 29 U.S. C., Sec. 151, et seq.). 


2 Detroit Association of Plumbing Contractors, Mechanical Contrac- 
tors Association of Detroit, Farrington Company, Goss Mechanical Con- 
tractors Company, J. W. Partlan Company, Donald Miller Company, 
Johnson Service Company, United Engineers and Constructors, Inc., 
hereinafter respectively called Detroit Association, Mechanical Contrac- 
tors Association, Farrington, Goss, Partlan, Miller, Johnson and United. 

2“J. A.” refers to those portions of the record printed as a joint ap- 


pendix to the briefs pursuant to the Rules of this Court and the prehear- 
ing stipulation of the parties. 


STATEMENT OF THE CASE 


Respondents accept the statement of the case as set forth 
in the brief of Petitioner (Local 636, U. A.), and wish to 
emphasize the reference to the findings of fact made by the 
Trial Examiner in his Intermediate Report (J. A. 311-334). 


SUMMARY OF ARGUMENT 


Whether-participation in union affairs by supervisor is 
within his capacity as an individual or is within the scope 
of his agency is a determination that must be based upon the 
evidence in the record. The evidence must be interpreted 
under the applicable legal principles. -A supervisor’s ca- 
pacity as an agent must be governed by the common law 
rules of agency. There is no legal principle which can jus- 
tify an irrebuttable presumption that participation by 
supervisors in union affairs constitutes interference charge- 
able to the employer. 


A supervisor has the legal right to become and remain a 
member of the union and there is no legal bar to the right 
to vote and hold office in the absence of evidence to show 
he is acting contrary to the interests of rank and file mem- 
bers and in the interests of his employer. 


It has been recognized that a supervisor can have a dual 
capacity as an agent of his employer and as an individual. 


Even granting the propriety of a presumption that par- 
ticipation by a supervisor in union affairs constitutes inter- 
ference chargeable to the employer it would be contrary to 
fundamental law to hold that sucha presumption could not 
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be rebutted by proper evidence. The interest of a super- 
visor in union affairs may just as well be presumed to be in 
his individual capacity as in his capacity as an agent and, 
therefore, evidence in the record must be the basis of a 
determination. 


ARGUMENT 


THE RESPONDENT ASSOCIATIONS AND COMPANIES DID NOT 
INTERFERE WITH THE INTERNAL ADMINISTRATION 
OF THE UNION IN VIOLATION OF SECTION 
8(a)(1) AND (2), OF THE ACT 


There is no violation of Section 8(a)(1) and (2) unless 
it is shown that the Respondents interfered with the ad- 
ministration of the Union. To support the charge of an 
unfair labor practice in this respect, the evidence must 
prove that (1) there was interference, (2) the interference 
was caused or resulted from activities of these supervisors, 
(3) the supervisors were agents and acting within the scope 
of their authority, or (4) the employer at least encouraged, 
authorized or ratified their activities or acted in such man- 
ner as to lead others to believe that the supervisors were 
acting for and in behalf of management. 


‘In the first instance, Respondents deny that there was 
any interference with the administration of the Union. The 
general counsel argues that ‘‘on the basis of the evidence, 
the Board had ample grounds to infer that unlawful em- 
ployer interference has resulted from the nature of the 
intra-Union activities of the supervisors” (Bd. Br. p. 15). 


. Respondents submit that a violation cannot be based 
solely upon inference. The-General Counsel relies. heavily 
on the language of the United States Supreme Court in the 


- 


v 


International Association of Machinists v. N. L. R. B., 311 
U. 8. 72, from which it quotes ‘the existence of that inter- 
ference must be determined by careful scrutiny of all of 
the factors, often subtle, which restrain the employee’s 
choice and for which the employer may fairly be said to be 
responsible.”” We challenge the General Counsel to show 
any factors no matter how subtle that restrained the em- 
ployee’s choice in this Union. The brief states and inter- 
prets the facts in a vain effort to show interference, but the 
deductions made are grossly speculative and an inference 
of interference on the basis of the facts would clearly be 
unreasonable. Careful and reasonable examination of the 
evidence leads to the conclusion that in fact there was no 
interference. 


A. Trial Examiner's Report Correctly Stated the Guid- 
ing Principles and Reasonable Findings of Fact. 


The Trial Examiner stated the guiding principles in the 


following manner: 


‘*How active the supervisor can become in the in- 
ternal affairs of the Union in such a situation with- 
out compromising his employer, depends upon the 
nature of the activity and how the employer acts in 
the situation. There are certain types of activities 
by a supervisor which result in some benefit to the 
employer’s interest, either immediately or in the 
long run. There are others which are clearly 
against the interest of the employer and in favor of 
the interests of the Union or of the employees it rep- 
resents. There are still others which are of a neu- 
tral nature which are not beneficial to the interest 
of either the employer, the employees or the Union. 
In every case, the activity must be closely seruti- 
nized to determine whether it is one which will result 
in a benefit to the employer, to the employees, to the 
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union, or to no one. This is a purely factual ques- 
tion and must be resolved before any determination 
can be made, whether an employer is violating the 
Act by permitting the supervisor to continue the 
particular activity. If it is found that the super- 
visor’s activity is primarily for the benefit of the 
employees or the union or that it is a neutral action, 
then an inference can be safely drawn that the su- 
pervisor is not acting as an agent of the employer 
* * * even where it is found that the supervisor’s 
actions do result in some benefit to the employer’s 
interest it does not necessarily follow that the super- 
visor is acting as an agent of the employer. It may 
be * * * that the benefit to the employer was only 
incidental and that the primary purpose of the su- 
pervisor in engaging in the activity was to benefit 
the employees. In any case, even where the activity 
is found to be beneficial to the employer’s interest, it 
must be found that the employer either expressly or 
by his conduct authorized or ratified the supervisor’s 
actions or that the employer acted in such a manner 
as to lead the employees to believe that the super- 
visor’s actions were being taken on the employer’s 
behalf” (J. A. 319). 


We believe that the statement of the Trial Examiner 
fairly sets forth the law and principles which should govern 
the decision in this case; also the Trial Examiner had the 
benefit of observing the witnesses and hearing the argu- 
ments of counsel and his findings and conclusions should not 
ibe overturned unless clearly unsupported by the evidence. 


We believe the report of the Trial Examiner to be accur- 
ate and reasonable, whereas in an effort to support the 
position of the Board, the General Counsel has engaged in 
highly speculative deductions and unreasonable conclusions 
with respect to the facts. For example, the General Coun- 
sel concludes that ‘‘the Respondents’ top level supervisors 
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have intruded into the core of union activities and comprise 
a dominant block which for many years has controlled the 
organization’s affairs and shaped its policies” (Bd. Br. Pp. 
27). 


‘Local 636 has a general membership of over 1600. Only 
eight supervisors were involved in the charge. The acts of 
participation which the Board found constituted interfer- 
ence consisted of the following: One supervisor holding the 
Office of president; one Serving as trustee; one supervisor 
was @ member of 2 14-man negotiating team who held the 
title of foreman at the time of the negotiations but actually 
had no one under his supervision; the others only voting in 
union elections and being appointed members of a 12-man 
election committee (J. A. 301-304), 


Typical of the distortion of the facts is the description of 
the duties of William Kelly as president of the union (Bd. 
Br. pp. 5, 27 ). While it is true that under the union con- 
stitution, Kelly had considerable responsibility and author. 


ity with respect to the appointment of committees, ete, (J. 
A. 245), but there was not a scintilla of evidence to show 
that he had ever used his office in any manner that could be 
construed as a benefit to his employer and, in fact, the ree- 
ord discloses that Kelly in at least one incident acted ex- 
tremely contrary to the interests of his employer. See 
Local 636 v. N. L. R. B., 123 NLRB No. 37, enf. — U.S. 
App. D. C. —, 1960, — Fed. —; 45 LRRM 2062. 


The Board’s brief described Cyril Kruger as a trustee 
ion over the Union’s financial affairs,” and 

Tvision over all property belonging to the 

union and entrusted with the duty of examining and andit- 
ing all of the union’s accounts (Bd. Br. pp. 6, 28). To the 
contrary, the responsibility of the three trustees, of which 
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Kruger was one, was merely ministerial in nature, requir- 
ing the approval of an audit each quarter by a certified pub- 
lie accountant, the issuance of checks after authority had 
been given by the membership, etc. (J..A. 249). 


The allegation that the supervisors on the election com- 
mittee ‘‘controlled the voting procedure and determined the 
results of elections” is clearly contrary to the evidence in 
the record and nothing could be more false. The function 
of the election committee was limited to checking off names 
of members in good standing who applied for a ballot, and 
making a tally of the results. The election procedure is 
spelled out in the Union’s constitution (J. A. 243). Again 
there is not a scintilla of evidence in the record to show 
that there had ever been any impropriety on the part of 
members on the election committee with respect to any elec- 
tion procedures. The Trial Examiner made specific find- 
ings after considering the evidence in detail and found in 
each instance that none of the named supervisors ever used 
their office to benefit the interest of their respective em- 
ployers. 


B. Agency and Authority of Supervisors Must Be 
Determined from the Evidence and Applicable Law. 


As stated by the United States Supreme Court in the 
Machinists case, swpra, ‘‘the existence of their interference 
must be determined * * * and for which the employer may 
fairly be said to be responsible.” How then is the respon- 
sibility of the employer to be determined? Where does it 
begin and end? What are the applicable rules for deter- 
mination? 


Each of the individual supervisors testified that they 
were acting solely in their individual capacity and never 
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considered themselves agents or representatives of their 
respective employers in union affairs (J. A. 38, 48, 62, 73, 
77, 85). They never discussed union activities with their 
employers (J. A. 15, 45, 47, 55, 62, 73, 78). None of their 
activities in union affairs directly or indirectly resulted in 
any benefit to their employer (J. A. 37, 48, 55, 62, 67, 73, 
85). Their employers never directly or indirectly ever at- 
tempted to influence them in their activities as union mem- 
bers (J. A. 15, 37, 47, 55, 62, 67, 76, 78, 84), nor did any 
officer of management ever cause the supervisors to attend 
or participate in union affairs (J. A. 15, 36, 47, 55, 62, 67), 
or cause them to vote in union elections (J. A. 37, 47, 55, 62, 
67, 73, 85), or to seek union office (J. A. 15, 36, 37, 85), or 
even to become union members (J. A. 15, 36, 85). 


Responsible officers and representatives of each of the 
respondent companies testified concerning the extent of 
their knowledge or lack of knowledge of the union activities 
of the supervisors. A few, such as Johnson and United, 
necessarily knew the particular supervisors employed by 
them (Kelly, Kruger) held a union office, but most did not 
have any knowledge of participation in union affairs by’ 
their supervisors. They all testified that they did not dis- 
cuss union activities with the supervisors, that the company 
never recveived any benefits directly or indirectly because 
of the activity of their supervisors in union affairs, that 
they never caused or encouraged supervisors to attend 
membership meetings, vote in elections or seek or hold office 
in the union (J. A. 8, 29, 30, 44, 45, 50, 51, 53, 65, 71, 72). 


In the face of such contradicted testimony by both the 
cited supervisors and their respective employers, how can 
the Board find contrary to the Trial Examiner that there 
was interference and the Respondents were responsible for 
it? 
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Respondents submit that the evidence supports the find- 
ings of the Trial Examiner that there was no interference. 
They further submit that under the applicable legal prin- 
ciples, the Respondents, as employers, could not be held 
responsible for the participation of these supervisors in 
union affairs. 


A supervisor’s capacity as an agent must be governed by 
the rules of agency; that the laws of agency should form the 
basis of determination should not be open to question. Both 
statutory and case law make it clear that this is so. Labor 
Management Relations Act, Sections 2(2) and 2(13); Con- 
gressional Record Senate, June 12, 1947, 2 Legislative His- 
tory of the Labor Management Relations Act, 1947, p. 1622; 
House Report No. 245 on HR-3020, 1 Legislative History 
of the Labor Management Relations Act, 1947, p. 302; In- 
‘ternational Ladies G.W.U.v. N.L. R. B., 99 U.S. App. D. 
C..64, 70, 237 F. 2d, 545; International Association of Ma- 
chinists v. N. L. R.-B., supra. 


Under the law of agency, it is necessary first to determine 
the authority of the agent. ‘This may be done by showing 
(a) actual authority, (b) apparent authority, or (¢) ratifi- 
cation (1 Restatement, Sections 26-31, 82, 83). 


In the instant case the Trial Examiner found no evidence 
that the supervisors were acting as agents of the employers 
(J. A. 321-330). There was not only no evidence to show 
any authority of the supervisors regarding their participa- 
tion in union affairs, but also-no evidence of ratification. To 
the contrary, all the evidence supported the testimony of 
the cited supervisors themselves, their employers and other 
union members that the supervisors were acting solely in 
their individual capacity. 
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The Board and the courts have consistently recognized 
the right of supervisors to join and participate in the af- 
fairs of the union in their individual capacity, R. R. Don- 
nelly & Sons Co., 60 N. L. R. B. 635, Enf. 156 F. 2d, 416 (7th 
Cir., 1946) ; cert. denied 329 U. S. 810; V. L. RB. v. Brown 
Co., 65 NLRB 208, rev. 160 F. 2d 449 (1st Cir., 1947) ; Way- 
side Press Inc., et al. v. National Labor Relations Board, 
103 NLRB 11, rev. 206 F. 2d 862 (9th Cir., 1953); National 
Labor Relations Board v. Indianapolis Newspapers, Inc., 
103 NLRB 1750, rev. 210 F. 2d 501 (7th Cir., 1954); Na- 
tional Labor Relations Board v. Montgomery Ward € Co., 
115 NLRB 645, enf. 242 F. 2d 497 (2nd Cir., 1957). 


- Until the Board’s decision in Nassau and Suffolk. Con- 
tractors Assn., Inc., 118 NLRB 74, it had never found an 
employer through supervisors had interfered in the ad- 
ministration of a union in violation of 8(a)(1) and (2), 
unless the evidence established that the supervisor’s par- 
ticipation was not in his individual capacity but rather was 


within the scope of his authority as an.agent of the em- 
ployer, or that the employer ‘“‘encouraged, authorized or 
ratified” the supervisor’s conduct, or ‘‘acted in such man- 
ner as to lead the employees reasonably to believe that the 
foreman was acting for or on behalf of management.” 


We submit that the Board’s decision in Nassau was con- 
trary to sound law and in following the same theory in the 
instant case, the Board is attempting to evolve a doctrine 
which should be reversed. 
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C. Reply to General Counsel’s Position on Agency. 


Apparently the General Counsel in attempting to sup- 
port the decision of the Board felt that the heretofore appli- 
cable law was inadequate and advanced arguments which 
the Board did not mention. Briefly, the General Counsel 
argues that the principles of agency must receive a liberal 
construction (Bd. Br. p. 17), and acts may be imputed to 
the employer on the principle of respondeat superior (Bd. 
Br. p. 21). So far, acceptable, but then the General Counsel 
brings in an exception to the rule of respondeat superior— 
the non-delegable duty of non-interference—and concludes 
‘‘on the basis of the failure by respondents in this case to 
perform their non-delegable duty of non-interference in 
the organizational affairs of their employees, the Board 
properly found respondents responsible for the violation of 
this duty that was perpetrated by their supervisors. 


Attempting to dispense with what has been and should be 
the legal criteria for establishing the responsibility of em- 
ployers, the General Counsel reasons that under Sections 
8(a)(1) and (2) the employer has a non-delegable duty to 
prevent interference in the administration of a union by 
his employees and, therefore, the employer is responsible 
for any interference by his supervisors even though beyond 
the scope of their authority and without any encouragement 
or ratification by the employer. Thus, the General Coun- 
sel attempts with such reasoning to eliminate the necessity 
of proving the agency of these supervisors. 


The weakness and unsoundness of such an argument is 
fairly obvious and it should be rejected for several reasons: 
First, the prohibition of the statute in Section 8(a)(1) and 
(2) deals only with interference by the employer or his 
agents. There is no prohibition against interference by 
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employees, nor by supervisors if it can be determined that 
they were acting in their individual capacity. Labeling a 
duty of the employer as ‘‘non-delegable” does not change 
the principle. The employer’s duty is not to interfere either 
directly or through his agents. The employer has no duty 
to prevent interference by employees and no duty to pre- 
vent interference by supervisors, unless the supervisor is 
shown to be an agent in such manner that the employer be- 
comes responsible. No breach of duty can be: charged to 
the employer unless it is shown that the employer should 
be responsible for the acts of the supervisor under the laws 
of agency. 


Secondly, the theory of a non-delegable duty arises where 
the principal is disclaiming responsibility for an act of an 
alleged agent without proof of the agent’s actual or appar- 
ent scope of authority. The theory of a non-delegable duty 
is applicable chiefly in the field of torts in affixing liability 
in the absence of proof that the tortious action was within 
the scope of employment of a servant and is applicable to 
prevent the employer from escaping liability for lack of 
knowledge or having delegated his power. The theory has 
no application to Sections 8(a)'(1) and (2). 


Thirdly, the application of such a theory would be a de- 
parture from the approach heretofore followed by the 
Board and the courts. The employer has not been held re- 
sponsible for acts of supervisors where the employer has 
remained strictly neutral or acts have been contrary to com- 
pany orders. See Pittsburgh S. S. Co. v. National Labor 
Relations Board, 180. F. 2d 731 (6th Cir., 1950), aff’d 340 
U.S. 498, 95 L. Ed. 479; National Labor Relations Board v. 
Tennessee Coach Co., 191 F. 2d 546 (6th Cir., 1951); Dow 
Chemical Company, 13 NLRB 993; National Labor Rela- 
tions Board v. Brandeis & Sons, 145 F. 2d 556 (8th Cir., 
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1944); Arkansas-Missourt Power Corp., 68 NLRB 805 
(1946) ; Beatrice Foods Co., 84 NLRB 493 (1949). 


Fourthly, it would seem an unwarranted extension of or 
exception to the law of agency to impose responsibility 
upon an employer for acts of supervisors where there is no 
proof of benefit to the employer or injury to rank and file 
employees in the nature of interference. 


We are reluctant to categorize the approach taken by the 
Board in this case and in Nassau as a doctrine. We prefer 
to believe that these were isolated cases wherein the Board 
believed there was evidence to support a finding of appar- 
ent authority but the facts and absence of evidence to the 
contrary indicate that the Board’s position is that a super- 
visor, ipso facto, is an agent acting within the scope of his 
authority and if he participates in union affairs, there is an 
irrebuttable presumption of interference. 


That this is the Board’s position is further demonstrated 
by the fact that the Board in its order would prohibit par- 
ticipation by any supervisors in such union activities as 
negotiations, voting in union elections, or holding union 
office (J. A. 306-307). This would apply to minor super- 
visors within the bargaining unit and not just high echelon 
supervisors not in the bargaining unit. The Board indi- 
eated it was relying on the fact that these cited supervisors 
were not in the bargaining unit as a basis of a presumption 
of interference but inconsistently makes the test apply to 
minor supervisors within the unit as well. 


The General Counsel bases the inference of interference 
on the high positions held by the supervisors and the sig- 
nificance of these offices in the affairs of the union. The 
General Counsel indicates that he does not agree with the 
interpretation of the Board’s decision and order that its 
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finding of interference was based solely upon the non-bar- 
gaining unit supervisory status but this would appear in- 
consistent. In the final analysis, the General Counsel is 
reduced to the same position as the Board, namely, that in- 
terference in union affairs must be inferred from the fact 
that the supervisors were not in the bargaining unit, yet 
participated in union affairs. We submit that such an in- 
ference based solely upon such supervisory status is with- 
out merit. 


The cases cited by the General Counsel do not support 
the position. taken with respect to the evidence or .the 
applicable law. . Those cited in support of an. inference of 
interference (Bd. Br. pp. 27, 30, 31) were in situations (a) 
where supervisors were not members of the Union, (b) 
where there was a controversy between unions for repre- 
sentation, or (c) where an inside union was dominated by 
the company. In these cases the courts found that there 
was apparent authority, that supervisors were acting on 
behalf of and for the benefit of the employer based on evi- 
dence that along with supervisory status, there were facts 
which could reasonably lead the employees to believe that 
the supervisors were acting on behalf of or for the benefit 
of the employer. None of the cases cited would support 
finding an inference of interference based solely upon 
supervisory status nor would they support a finding of in- 
terference based upon superficial acts without evidence of 
employer incentive or influence ever having been exercised. 
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D. Meaning and Effect of Board’s Decision. 


The Board’s decision, if allowed to stand, simply means 
that a supervisor can never shed his cloak of managerial 
authority; that he can never act in his individual capacity 
in union affairs; that a supervisor, regardless of rank and 
particularly if not in the bargaining unit, may have only a 
nominal membership without the right to vote, etc.; that an 
employer shall be guilty of an unfair labor practice in the 
event of participation in union affairs by any of his super- 
visors, regardless of lack of knowledge, neutrality, acts con- 
trary to instructions, or any other condition. 


CONCLUSION 


For the reasons stated herein, respondents pray that the 
Court set aside the decision and order of the National 


Labor Relations Board and deny the petition for enforce- 
ment. 


Respectfully submitted, 


GEORGE P. LAMB, 
Counsel for Respondents, 
425 West 12th Street, N.W., 
Washington 4, D. C. 
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REPLY BRIEF OF PETITIONER, LOCAL 636 
ARGUMENT 


Two elements are essential to support the Board’s find- 
ing a violation of Sections 8(a)(1) and (2). First, the 
acts complained of, namely such participation in union 
affairs as voting in elections, holding office, etc., must con- 
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2 


stitute interference in the administration of a union. Sec- 
ond, the actors, that is the supervisors, must have been 
acting as the agents of their employers. To illustrate, 
even where there is a clear act of interference or coercion 
in a union’s organization drive by local police, an employer 
is not held to have violated Sections 8(a)(1) and (2) in 
the absence of proof that the local police were acting as 
his agents. Similarly, where a supervisor commits a 
coercive act contrary to the instructions of his employer 
or the employer’s communicated policy of neutrality, the 
employer is not held responsible because the supervisor 
was acting outside the scope of his authority and, thus, 
was not an agent. 


In the area of supervisor participation in union affairs, 
proof of each of the elements of an 8(a)(1) and (2) viola- 
tion is necessary. As the Trial Examiner stated in his 
opinion (JA. 311-334), under established precedent inquiry 
in this type of case was to be made as to the nature of the 
supervisor’s participation in union affairs; that is whether 
the activity was beneficial to the employees, the employer, 
or whether it was a neutral act. If beneficial to the em- 
ployee or neutral, the act was considered not an act of 
interference. If the act was for the benefit of the employer 
and, thus, an act of interference, further inquiry was to be 
made as to whether the supervisor in the commission of the 
act, was acting as an agent of his employer. In proving 
and establishing the element of agency, the fact that parti- 
cipation was for the benefit of the employer could be con- 
sidered. With these principles as a guide, the Trial Exami- 
ner specifically found no evidence that the acts of partici- 
pation in union affairs by the supervisors were for the 
benefit of the employer and no evidence that the super- 
visors were acting as agents of the employer (JA. 321- 
330). 


The Board, relying on the Nassau doctrine, reversed the 
Trial Examiner and abandoned the Trial Examiner’s ap- 
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proach of examining the act and also the actor. Its inquiry 
was directed solely to the existence of agency. Based upon 
a distinction between supervisors in a bargaining unit and 
supervisors not in a bargaining unit, as a matter of law 
the Board concluded that supervisors not in the bargaining 
unit were agents of the employer and the doctrine of re- 
spondeat superior applied to their conduct. The Board 
disregarded the Trial Examiner’s finding of no evidence 
that the acts of participation in union affairs by super- 
visors were for the benefit of the employer and, with 
Nassau as authority, held that participation in union affairs 
by supervisors not in the bargaining unit constituted un- 
lawful interference. Coupled with its finding of agency, 
the Trial Examiner was reversed and a violation of Sec- 
tions 8(a)(1) and (2) was found. 


In its Brief, Petitioner attacked the Board’s theory of 
agency as articulated in its Nassau decision on the grounds 
that it was contrary to the common law principles of agency 
embedded in Sections 2(2) and 2(13) of the Act (Pet.Br. 
22-36). Petitioner also attacked the Board’s finding that 
@ supervisor’s participation in a union, irrespective of the 
nature of the participation, constitutes an act of interfer- 
ence on the grounds of a conflict with Sections 14(a) and 
8(b)(1)(A) of the Taft-Hartley Act and the provisions 
of the Labor Management Reporting and Disclosure Act 
of 1959 (Pet.Br. 38-43). 


It is apparent from the Board’s Brief that the General 
Counsel and Petitioner differ as to the theory of the Board 
in its decision now before this Court. These differences 
as to the Board’s theory, together with the General Coun- 
sel’s arguments, are hereinafter replied to, point by point. 


L 


With respect to proof of the element of agency, it is the 
Petitioner’s position that the Board, in its decision, relied 
on the Nassau doctrine in irrebutably inferring from the 
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fact of supervisors outside the bargaining unit that, in 
participating in union affairs, such supervisors were acting 
as agents of the employer (i.e. participation in union affairs 
was within the scope of the supervisors’ authority). 


Although, for the reasons set out in Petitioner’s main 
Brief, the Nassau doctrine is invalid, this theory recognizes 
that an employer is not responsible for supervisor partici- 
pation in union affairs unless the supervisor is acting as 
the agent of the employer. The General Counsel’s Brief 
concedes that it is normally necessary, in order to hold the 
employer liable, “to show that the acts of the employee- 
agent fell within the ‘scope of his employment’ ”? (Bd.Br. 
14, 21). 


Yet, in support of the essential element that the super- 
visor-actors were agents of the employer, the General 
Counsel does not attempt to prove the agency but, on the 
contrary, argues that there is no need to prove that 
participation by supervisors was within the scope of their 
agency. Relying on the principle that “an employer is 
responsible for the acts of his employees acting outside 
the scope of their employment if the conduct violates a 


1The General Counsel, in Point I of his Brief, in speaking of 
supervisors as ‘‘employees’’ and the ‘‘scope of their employment,’’ 
erroneously views the relationship existing between the supervisors 
and their employers as a master-servant relationship whereas, in 
truth and fact, with respect to participation in union affairs, the 
relationship is that of principal-agent. If the General Counsel 
had examined the sections of the Restatement of Agency immedi- 
ately following Section 219, which he cites, particularly Section 
220, and had fully considered the evidence that the participation 
in union affairs and the conduct complained of occurred at a union 
hall many miles from the office or construction project where the 
supervisors were employed; that such participation occurred in 
off-duty hours, on their own time without pay or direction from 
their employers; and that, at the time of such participation, the 
supervisors were clearly beyond the control of their employers, 
the General Counsel would have been forced to conclude that a 
principal-agent, not a master-servant relationship existed. 
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non-delegable duty of the employer” (Bd.Br. 21), the Gen- 
eral Counsel reasons that an employer, under Sections 
8(a)(1) and (2) has a duty to prevent interference by his 
employees in the administration of a union. Since this is 
a non-delegable duty under the non-delegable duty princi- 
ple, the employer is responsible for employee interference 
even though outside the scope of employment. The Gen- 
eral Counsel, thus, neatly sidesteps the necessity of proving 
that the supervisors were acting as agents. It is submitted 
that this theory of the General Counsel is without merit 
for the following reasons: 


First. The non-delegable duty theory is a principle of 
torts whereby liability for a tort is imposed, absent proof 
that the act was within the scope of employment of a 
servant or the scope of authority of an agent. This princi- 
ple is not an agency principle and has no application to 
Sections 8(a)(1) and (2) (See 1 Restatement of Agency 
2d, 453, 455, 458, 460, 464, 484) which must be considered 
in the light of the common law agency principles of Sections 
2(2) and 2(13) of the Act. 


Second. An employer does not, under Sections 8(a) (1) 
and (2), have a duty to prevent interference by his em- 
ployees in the administration of a union. These sections 
only proscribe interference by an employer or his agents. 
Employee interference is not unlawful. Thus, any duty of 
the employer, assuming it is non-delegable, is to prevent in- 
terference by the employer or his agent, not his employees. 
Accordingly, the employer would not, under this principle, 
be held responsible for employee interference outside the 
scope of their employment because he had no statutory duty 
to prevent such interference. Admittedly, such a duty would 
exist where an agent unlawfully interferred but the duty 
could be established only in proof of agency, which the 
General Counsel seeks to avoid. 


Third. This non-delegable duty theory advanced by the 
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General Counsel has never been approved by the Board. 
If it were to be applied as the General Counsel suggests, 
an employer must be held responsible for any interference, 
irrespective of the actor. Yet, the Board has consistently 
refused to find employer responsibility for interference by 
third parties who were neither employees nor supervisors. 
See Arono-Drainage v. Metal Products, Inc., 106 NLRB 
725 (1953) (acts of citizens’ committee not attributed to 
employer) ; Livingston Shirt Co., 107 NLRB 400 (1953) ; 
Clark Mills, 109 NLRB 666 (1954) ; Russell Manufacturing 
Co., 187 F.2d 292 (5th Cir., 1951) ; Bibb Manufacturing Co., 
188 F.2d 825 (5th Cir., 1951) (employer not responsible for 
coercive conduct of local citizens or local police). 


Similarly, where an employer has maintained a policy of 
strict neutrality, he has not been held responsible for anti- 
union conduct by supervisors, nor has an employer been 
held responsible for conduct of supervisors violating’ com- 
pany orders. See Pittsburgh S.8. Co. v. National Labor 
Relations Board, 180 F.2d 731 (6th Cir., 1950), aff’d 340 


U.S. 498, 95 L.Ed. 479; National Labor Relations Board v. 
Tennessee Coach Co., 191 F.2d 546 (6th Cir., 1951); Dow 
Chemical Company, 13 NLRB 993; National Labor Rela- 
tions Board v. Brandeis & Sons, 145 F.2d 556 (8th Cir., 
1944); Arkansas-Missourit Power Corp., 68 NLRB 805 
(1946) ; Beatrice Foods Co., 84 NLRB 493 (1949). 


It is submitted that the non-delegable duty exception con- 
flicts with Sections 8(a)(1) and (2) and must be rejected. 
That proof of agency (i.e. that the conduct of the actor was 
within the scope of his authority) is essential to sustain the 
Board’s decision of an 8(a) (1) and (2) violation. Finally, 
that the articulation of this non-delegable duty principle 
is a clear admission by the General Counsel that there is a 
total lack of proof in the record to support the finding by 
the Board that the supervisors, in participating in union 
affairs, were acting as the agents of their employers, 
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Contrary to the implication of the Board, Petitioner has 
never denied the validity of the agency concept of Interna- 
tional Association of Machinists v. National Labor Rela- 
tions Board, 311 U.S. 72. The doctrine of agency advanced 
by Petitioner does not differ from the Supreme Court’s 
doctrine. Petitioner is only asking this Court to apply this 
doctrine as the Board has failed to do. 


This case only holds what the Board, up until the Nassau 
doctrine, held to be good law, namely that although an 
employer has not directly authorized or subsequently rati- 
fied an act of his agent (in this case, supervisors), yet, if 
the supervisors so conduct themselves that it is apparent 
that the employees would rightfully infer that the acts 
complained of which constituted the violation were done 
for or on behalf of the employer, the acts may be imputed 
to the employer. Thus, as the Supreme Court clearly 
pointed out, the doctrine of respondeat superior is not to be 
strictly applied but also exception (c) to the doctrine of 
respondeat superior, as outlined in the Board’s Brief, may 
be used to find a violation of Sections 8(a)(1) and (2): 


“The employees purported to act or speak on be- 
half of the employers and there was reliance upon ap- 
parent authority ... (citing Restatement of Agency 2d, 
Section 219)” (Bd.Br. 21). 


As was pointed out in Petitioner’s Brief, this is completely 
consistent with the intent of Congress wherein an employer 
could be held liable for an act of an agent when the act 
complained of was within the “actual or apparent seope of 
his authority” and “only” then (1 Legislative History of 
the Labor-Management Relations Act, 1947, p. 302) and 
when the supervisor was “acting in his capacity as such” 
(2 Legislative History of the Labor-Management Relations 
Act, 1947, p. 1622). 


Thus, apparent authority may also be a ground for imput- 
ing liability to an employer and the act need not be ex- 
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pressly authorized nor sugsequently ratified. The Board 
should have continued on to the next sentence in their 
quotation from the Machinists case, in which the Court 
stated: 


“Thus, where the employees would have just cause to 
believe that the solicitors professedly for a labor organ- 
ization were acting for or on behalf of the management, 
the Board would be justified in concluding that they 
did not have the complete and unhampered freedom 
of choice which the Act contemplates” (emphasis 
added). 


We approve of this language and the liberalized applica- 
tion of the doctrine of respondeat superior. But the Board 
has perverted and refused to apply that doctrine in this 
case. 


The Board has, up until the Nassau case, historically 
realized the distinction between when a supervisor is acting 
in his individual capacity in union affairs and when he is 
acting as an agent of his employer. The Board now has 
denied to the cited supervisors in this case the possibility 
of ever acting in an individual capacity in union matters. 
It has irrebutably presumed that the supervisors are act- 
ing only as agents of their employers. It has refused to 
abide by the doctrine as outlined in the Machinists case, 
namely if there is no actual authority, it is incumbent on 
the Board to show apparent authority. 


I. 


With respect to the element of interference, the Trial 
Examiner, in his Intermediate Report, sets out the proper 
test for determining whether a supervisor’s participation 
in union affairs constituted interference, namely an inquiry 
as to whether the acts of the supervisor were for the benefit 
of the employees or the employer or a neutral act. If for 
the benefit of the employees, the act was not an act of inter- 
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ference (JA. 318-319). The Board improperly rejected this 
test and, relying solely upon the fact that the supervisors 
were not in the bargaining unit, concluded that any partici- 
pation by such supervisors in union affairs constituted 
interference. For an examination of the nature of the 
act of participation, the Board has substituted mere proof 
that a supervisor doing the participating was not in the 
bargaining unit. 

It is true that, in the instant case, certain of the super- 
visors held high positions of responsibility with their em- 
ployers and also held union offices. However, these facts 
were irrelevant to the Board’s decision. It is submitted 
that the Board’s finding of interference was based solely 
upon non-bargaining unit supervisory status rather than 
upon management positions and union offices held by the 
supervisors. This is demonstrated by the Board in its 
decision and order not merely prohibiting participation by 
supervisors with high managerial positions and/or holding 
offices in the local union but, rather, prohibiting and hold- 
ing unlawful participation in union affairs by minor super- 
visors who hold no office in the local union. Consider in 
this regard the following statement of the Board: 


“Accordingly, we deem such participation by these 
supervisors to constitute in effect participation in 
Union activities by their employers and, hence, unlaw- 
ful. This is in accord with the Board's finding in the 
Nassau case, supra, that participation by supervisors, 
not in the bargaining unit, in the internal affairs of 
a union of rank-and-file employees constitutes unlaw- 
ful interference with the administration of the union” 
(emphasis supplied) (JA. 304). 

Certain statements by the General Counsel would indi- 
cate that he does not disagree with such an interpretation 
of the Board’s decision and order (Bd.Br. 15, 30). How- 
ever, the thrust of the General Counsel’s argument in Point 
II (Bd.Br. 25-31) is that the Board’s finding that partici- 
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pation constituted interference is founded on an inference 
of interference from the high positions held by these super- 
visors and their alleged domination of union affairs through 
the holding of important offices in the union. Even assum- 
ing that this view of the General Counsel regarding the 
Board’s decision is correct, it is submitted that such an 
inference is not supported by substantial evidence. 


Admittedly, certain of these supervisors held positions 
of responsibility with their employer. Yet, to infer from 
this, as the General Counsel does, that these supervisors 
were, because of their managerial positions, employers is 
wholly unreasonable (Bd.Br. 27). Clearly, they were not 
employers. The Trial Examiner specifically rejected any 
such contention and found, based upon the testimony of 
the supervisors, their fellow union members and their 
employers, that there was no evidence that these super- 
visors were acting other than as individuals for the benefit 
of their fellow members in participation in union affairs. 


In view of the long association of these supervisors with 
the local union, the nature of the industry in which they 
were engaged and the positions of unions in this industry 
(Pet. Br. 30-35), it is submitted that to view these super- 
visors, because of their managerial positions, as employers 
is improper. Further, in the face of the Trial Examiner’s 
specific findings that fellow union members never viewed 
these supervisors as acting other than as fellow union 
members for the benefit of the entire membership, the 
record fails to support the General Counsel’s inference of 
some psychological constraint from the fact of the positions 
of responsibility these supervisors held with their em- 
ployers (Bd.Br. 30). 


The lack of any reasonable basis of an inference of em- 
ployer interference from the positions of responsibility 
held by these supervisors is best evidenced by the case of 
Kelley. Kelley directed from 200 to 225 Pipefitters, 5 area 
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foremen and 18 foremen for the United Engineers Company 
in the construction of a power generator at River Rouge. 
Yet, the Trial Examiner held that Supervisor Kelley had 
never used his job as President of the local in the interest 
of his employer; that none of his acts were authorized or 
encouraged by his employer or that the members of Local 
636 believed that Kelley’s position as President of the 
union was being used to benefit the interests of the com- 
pany. On the contrary, it was shown that, in the interest 
of Local 636 while acting as a supervisor of United Engi- 
neers, Kelley, when faced with the choice of serving the 
interests of his employer or serving the interests of union 
members, chose the latter and, contrary to his employer’s 
instructions, refused to give the order to the members of 
Local 636 to handle prefabricated pipe. Certainly, there 
is no basis for the General Counsel to infer that Kelley’s 
participation in union affairs was employer interference. 
In view of the positive evidence regarding each of these 
supervisors, a similar conclusion must be reached that the 
General Counsel’s inference is without a substantial basis 
in the record. 


Coupled with the high ranking status of the super- 
visors, the General Counsel concludes from the record that 
“the respondents’ top level supervisors have intruded into 
the core of union activities and comprise a dominant block 
which for many years has controlled the organization’s 
affairs and shaped its policies” (Bd.Br, 27). The obvious 
implication of the General Counsel’s statements (Bd.Br. 
27-31) is that Local 636 was an employer-controlled organ- 
ization in which these supervisors have forced themselves 
upon the poor unfortunate rank and file members. 


This position of the General Counsel’s Brief evidences 
a shocking distortion of the facts, particularly in view of 
the General Counsel’s admission at the hearing that there 
was no evidence that Local 636 was not a clean, democratic 
and militant union (Tr. 604, 798-799). Although the Trial 
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Examiner’s findings in this regard are a sufficient reply 
to the General Counsel’s erroneous description of the na- 
ture of supervisor participation and control of the local’s 
affairs, additional comments are warranted to correct the 
General Counsel’s misstatement of facts. 


It is true that Kelley held the position of President 
of the local union but this was not “the highest office in 
the union.” The dominant position in this local union, as 
the record discloses, is that of Business Agent. Admit- 
tedly, the President has the power to preside at meetings 
and to make appointments to various committees but policy 
is established by the Business Agent and the Executive 
Board and, in between meetings, the business of the local 
is conducted by the Business Agent. It is true that Kelley, 
as President, had the power to cast the deciding vote but 
there is no evidence that he was ever called upon to ex- 
ercise this power nor could he, as the General Counsel 
suggested, impose fines on rank and file members of the 
union. Under Section 101(a)(4) of the Landrum-Griffin 
Act, no member can be fined or penalized without notice 
and a hearing. 


Krueger, as Trustee, did not have “dominion over the 
control of the union’s financial affairs.” The authorization 
and expenditure of monies are within the power of the 
membership and the Secretary-Treasurer. The respon- 
sibility of the three Trustees, of which Krueger was one, 
was merely ministerial in nature requiring the approval 
of an audit each quarter, drawn up by a certified public 
accountant. The Trustees did sign checks but only after 
the membership had authorized the issuance of the checks. 
No policy decisions were required of the Trustees. 


The suggestion that Hugh McShane and Derocher “con- 
trolled the voting procedure and determined the results 
of elections” is patently false. The function of the Elec- 
tion Committee consisted of ministerial acts such as check- 
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ing off the names of members in good standing who ap- 
plied to vote on election night. Each candidate had the 
right of an observer to oversee this ministerial act by the 
Election Committee and had a right to protest any decision 
made by the eleven-man Election Committee. These min- 
isterial acts were subsequently checked by the Secretary- 
Treasurer and the results read aloud to the membership. 
Contrary to the implication of the General Counsel, there 
was not a shred of evidence that there were any impro- 
prieties on the part of McShane or Derocher as members 
of the Election Committee or on the part of any of the 
other supervisors involved in the instant case. 


The Board implies that both Sieger and McNamara, as 
members of the Executive Board, could determine the 
rights and privileges of members which actions have a 
“direct effect on the jobs of rank and file members.” By in- 
nuendo, the Board implies that both Sieger and McNamara 
were guilty of improprieties in exercising their office. 
There is absolutely no evidence in the record of any such 


impropriety or an inference of impropriety. 


What the General Counsel apparently seeks to accom- 
plish by his distorted view of the evidence of the extent 
of the influence of these supervisors in the affairs of Local 
636 is to establish a foundation for an inference that the 
supervisors were acting on behalf of their employers and 
there was, thus, employer interference in the affairs of 
Local Union 636. But, even this distorted view of the 
extent of influence of the supervisors does not prove that 
the supervisors, in their participation, were acting on be- 
half of their employers. 


Even assuming that these supervisors were a dominant 
force in the local union, such domination is unlawful only 
if the supervisors be considered employers. Even with 
the distortions of the evidence, the General Counsel cannot 
lift himself by his bootstraps over the specific findings 
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of fact of the Trial Examiner that these supervisors were 
not acting for their employers but were acting as individ- 
uals for the benefit of their fellow union members. The 
uncontradicted testimony that they were viewed by their 
fellow employees, their employers and themselves that they 
were acting in their capacity as members clearly rebuts any 
inference of employer interference through domination in 
the affairs of Local 636. 


In the final analysis, the General Counsel is reduced to 
the same position as the Board, namely of inferring inter- 
ference in union affairs from the mere fact of supervisors 
not in the bargaining unit participating in union affairs. 
Such an inference of interference, based solely upon super- 
visory status, is, as was pointed out in Petitioner’s main 
Brief, clearly erroneous (Pet. Br. 22-35). 


Further, the cases cited by the General Counsel do not 
support the inference which he seeks to draw from the 
evidence in the case (Bd.Br. 27, 30, 31). In none of these 
cases did the courts find a violation of 8(a)(1) and (2) 
based solely upon the supervisory status of an individual. 
The employers in these cases were held liable for the ac- 
tivities of their supervisors in fact situations where (1) 
there was an outside union fighting for representation 
against another union; or (2) a company dominated inside 
union; or (3) where the antiunion statements of the super- 
visors were imputed to the employer and the supervisors 
were not members of the union. 


In none of the cited cases was there involved participation 
in internal union affairs including the voting or holding 
of union office. In these cases, the courts found that, 
because of supervisory status coupled with antiunion state- 
ments, promises of reprisals or benefits, an inference could 
be drawn that the employees felt that the supervisors were 
acting for or on behalf of their employer. In other words, 
the courts found apparent authority—that the supervisors 
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were acting on behalf and for the benefit of their employer 
—and, accordingly, an inference was grounded that the 
conduct of the supervisors constituted interference. 


In the instant case, there is not one scintilla of evidence 
of any antiunion feeling or antiunion conduct by the super- 


visors. There is no evidence that union members felt 
that the supervisors were acting for or on behalf of man- 
agement.’ In this case, you simply have supervisors hold- 
ing union office, voting and participating in union affairs. 
It is submitted that no inference can properly be drawn 
that the conduct constituted interference in view of the 


* The Respondent asserts that such an offer of proof aceepted by 
the Trial Examiner and the Board is of no weight and validity and 
may not be considered by the court since it is ‘“immaterial’’ to the 
charge in issue (Bd.Br. 30). The Gencral Counsel cited National 
Labor Relations Board v. Donnelly Garment Company, 330 U.S. 
290, and implies that the Supreme Court ruled on this matter, 
stating that such an offer of proof was immaterial. The Supreme 
Court made no such ruling. On the contrary, it refused to rule 
and held: ‘‘We are not called upon to lay down a general rule 
of materiality regarding such testimony. Suffice it to say that 
the Board obeyed the decision of the Cireuit Court of Appeals 
that the testimony of the company’s employees regarding union 
was to be adduced and considered. Its probative value was for 
the Board.” Thus, actually the General Counsel in this ease is 
relying upon Donnelly to hold that such an offer of proof is 
completely immaterial to the question of interference. The Board 
did not so conclude in the Donnelly case but, on the contrary, 
merely stated in that case: ‘‘The testimony in question does not 
overcome more positive evidence in the record that the respondent 
committed acts of interference and assistance in the formation and 
administration of the D.G.W.U.” Hence, it was only immaterial 
in that ease since there was overwhelming evidence of antiunion 
bias, interference and coercion on the part of the employer and 
his supervisors and the offer of proof of lack of such interference 
did not overcome the positive proof of actual interference, Peti- 
tioner’s case is totally different. Here, there is not present acts 
of interference, antiunionism, ete. and, in our case, with the total 
lack of evidence of actual interference, such an offer of proof is 
of extraordinary probative value in our favor. 
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positive evidence introduced by the union and unrebutted 
by the General Counsel that these supervisors were acting 
as individuals and not on behalf of the employer. 


The Petitioner submits that the General Counsel realizes 
and has admitted that there actually has been no violation 
of the Act in this case and that the Board has evolved the 
Nassau doctrine to prevent possibilities of future violations 
as can be seen from his statements that: 


“Nor would the fact that such interference had not 
occurred in the past be a guarantee that it might not 
occur in the future where in this case the potential 
for such interference exist.” (Bd.Br. 30) 

“In terms relevant to the instant case, the Board 
held that when such supervisors serve as union offi- 
cers, or members of committees dealing with the em- 
ployer, or participate in voting at union elections, 
they are in a position ‘to influence the administration 
of the affairs of the union in their employer’s interests 
and thereby interfere with the administration of the 
union’” Anchorage Businessmen’s Association, 124 
NLRB 662, 665-666 (Bd.Br. 36). 


We submit that the inference which the Board has at- 
tempted to raise is but a front for a policy which the 
Board feels should be enunciated in order to prevent super- 
visors who, because of their status, are in a position where 
the possibility of employer interference is greater than 
that of a rank and file man in similar circumstances. It 
is the possibility of violation that the Board is attempting 
to condemn here. It is not attempting to remedy a viola- 
tion. The General Counsel should know that the Board 
has no jurisdiction to issue an order unless the order is 
based upon a violation. National Labor Relations Board 
v. Express Publishing Company, 312 U.S. 426 (1941). 


One further comment concerning this portion of the 
General Counsel’s Brief and that is his implication that the 
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collective bargaining process has been affected with em- 
ployer influence in the instant case (Bd.Br. 25, 29-31). 
This implication is without foundation in the record. Not 
only was, as Petitioner outlines in its main Brief, the 
degree of supervisor participation in the collective bar- 
gaining process of Local 636 at the very most de minimus 
(Pet.Br. 35-38), but also the Trial Examiner specifically 
found that the collective bargaining process was not in 
any way tainted with employer influence or interference. 


i. 


The Board, in its third point, considers the Nassau and 
Suffolk Contractors decision (Bd.Br. 31-35) and concludes 
that both this case and the Nassau case do not represent a 
departure from established precedent. For the reasons 
outlined earlier in this Brief and in the Petitioner’s main 
Brief, it is submitted that Nassau and this case do repre- 
sent a departure from established precedent. The implica- 
tion of the General Counsel that the evidence in this case 
of employer interference was much stronger than in Nassan 
cannot go unchallenged (Bd.Br. 32). A mere reading of 
the Trial Examiner’s report and the Board’s decision in 
Nassau makes it abundantly clear that, unlike this case, 
there was present in Nassau evidence of corruption and 
collusion between certain union officials and employers; a 
political fight within the local union in which employer 
members of the union and their supervisors actively parti- 
cipated in the local’s affairs on behalf of one faction for 
the benefit of the employers; employer control over union 
elections and employer influence in collective bargaining. 
The Trial Examiner’s findings of fact are an eloquent reply 
to the General Counsel’s implication. Factually, Nassau 
and this case are as different as night and day. 


The General Counsel dismisses Petitioner’s attack on the 
distinction in Nassau between supervisors in the bargain- 
ing unit and supervisors out of the bargaining unit by im- 
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properly implying that the supervisors out of the bargain- 
ing unit are high ranking supervisors, whereas supervisors 
in the bargaining unit are minor supervisors. Such an im- 
plication is just not true. Whether a supervisor is in or out 
of the bargaining unit is in no way related to his rank in 
the management’s hierarchy. The determinative factor is 
not a supervisor’s rank but the coverage of collective bar- 
gaining agreements which, as was pointed out in Petition- 
er’s main Brief, varies from union to union (Pet.Br. 30-33). 
Certainly, the General Counsel who, in this very case 
contrary to the contention of Petitioner, argues that Local 
636’s agreement does not place supervisors in the collective 
bargaining unit, knows full well that the vast majority of 
supervisors holding membership in Local 636 would be 
classified as minor supervisors. The five area foremen and 
the eighteen foremen under Kelley; the three job foremen 
and the six to twenty area or crew foremen under Derocher; 
and the twenty foremen under McShane are all minor 
supervisors and all members in Local Union 636 (Bd.Br. 
26). 


Under the Board’s order and decision, they are all 
effectively prohibited in the future from participation in 
union affairs not, as the General Counsel implies, for their 
high supervisory rank or holding of a union office, but 
solely because of the single fact of their status as super- 
visors not in the bargaining unit. 


One further comment should be made on this section 
of the Brief and that is the General Counsel’s reliance 
upon the Amalgamated Meat Cutters v. National Labor 
Relations Board case, 215 F. 2d at 34, as support for the 
validity of a distinction between supervisors in the bar- 
gaining unit and those out of the bargaining unit. The 
First Circuit, in its decision, did not affirm the Nassau 
doctrine. This was a non-adversary proceeding in which 
neither party challenged the per se validity of the Nassau 
doctrine under which the Board irrebuttably infers that 
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supervisors not in the bargaining unit are acting as agents 
of their employer. Yet, the First Circuit denied applica- 
tion of the irrebuttable inference of the Nassau doctrine 
and held merely that the fact the supervisor was outside 
the bargaining unit raised merely “prima facie” evidence 
of interference which, of course, could be rebutted. More- 
over, as pointed out in Petitioner’s main Brief, not only 
did Petitioner, unlike the Meat Cutters, introduce rebut- 
table evidence of any inference but, because of factual 
differences in this case and Meat Cutters, it is submitted 
that the First Cireuit would not have concluded that, in 
the instant case, the fact of Supervisors outside of the bar- 
gaining unit raised “prima facie” evidence of interfer- 
ence. 


IV. 


The General Counsel states that the mandate of Section 
14(a) is observed under the Nassau doctrine by permitting 
supervisors to retain a “nominal membership” (Bd.Br. 
35). As justification for rejection of Petitioner’s argu- 
ment that the mandate has not been met because the essence 
of the right in Section 14(a) of “becoming or remaining 
a member of a labor organization . . .” includes the right 
of active participation through voice and vote, the General 
Counsel argues that, carried to its conclusion, “the Union’s 
argument would cause the provisions of Section 14(a) to 
nullify those of Section 8(a)(2).” This is not so. Peti- 
tioner does not suggest that, at no time, could participation 
in union affairs by a supervisor be found a violation of 
Section 8(a)(2) but merely states that, prior to finding a 
violation of Section 8(a)(2), there must be evidence that 
the supervisors were acting as the agent of the employer, 
for the employer’s benefit. 


This is nothing more than a request that the historical 
and legislative test be continued, Petitioner admits that 
Section 14(a) is limited by Sections 8(a)(1) and (2) but 
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what Petitioner finds objectionable and in conflict with 
Section 14(a) is the basing of a violation of Sections 8(a) 
(1) and (2) solely on the supervisory status of an individ- 
ual, as has been done in the instant case under the guise 
of the Nassau doctrine. 


In justification of its argument that the mandate of 
Section 14(a) is met by permitting “nominal membership”, 
the General Counsel argues that the Congressional intent 
of Section 14(a) was merely to prevent the abolishment of 
supervisors’ unions and to permit supervisors to continue 
to organize their own unions (Bd.Br. 37). By this assertion, 
it would appear that it is the General Counsel’s view that 
Section 14(a) protects supervisors’ participation only in 
supervisory unions and offers no protection to supervisors’ 
participation in rank and file unions. The legislative 
history behind Section 14(a) refutes such a contention and 
makes clear that Congress intended to protect not only the 
supervisors’ right to participate in foremen unions but 
also in rank and file unions. Congress drew no distinction 
between the two types of unions. 


As the General Counsel asserts, the basic legislative 
objective of Section 14(a) was to relieve employers subject 
to the Act of the requirement of bargaining with unions 
representing supervisors. However, Congress, in effectu- 
ating this legislative purpose, by Section 14(a) made it 
clear that it intended to permit employers to continue to 
voluntarily bargain with a union composed of foremen or 
a rank and file union representing foremen and, further, 
that it intended to permit foremen to continue to join and 
remain members of a labor organization.* 


3 Senate Report No. 1126 (1 Legislative History of the Labor- 
Management Relations Act of 1947, p. 411) stated: ‘‘It should 
be noted that all that the bill does is to leave foremen in the same 
position in which they were until the Labor Board reversed the 
position it had originally taken in 1943 in the Maryland Drydock 
case (49 NLRB 733). In other words, the bill does not prevent 
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That Congress did not intend, as the General Counsel 
asserts, merely to afford in Section 14(a) protection to 
supervisors joining supervisory unions but intended to 
give protection to supervisors joining not only foremen’s 
unions but also rank and file unions is made clear by the 
statement in the Senate Report that a proposal “which 
would have limited the protection to foremen to joining 
or organizing unions whose membership was confined to 
supervisory personnel and not affiliated with either of the 
major federations” was rejected as “completely unrealis- 
tic” (See Senate Report No. 1126, 1 Legislative History 
of the Labor Management Relations Act of 1947, p. 411). 


At the time of the enactment of the Taft-Hartley Act in 
1947, rank and file craft unions, particularly in the print- 
ing, maritime and construction industries, had admitted 
supervisors to membership and had permitted them to 
exercise all rights of membership (see Maryland Drydock, 
49 NLRB 733). When Congress in Section 14(a), as the 
General Counsel admits, gave protection to the right of 


supervisors to continue to join unions, it intended to main- 


——— 


any one from organizing nor does it prohibit any employer from 
recognizing a union of foremen. It merely relieves employers 
who are subject to the National Act free from any compulsion by 
this National Board or any local agency to accord to the front line 
management the anomalous status of employees,”’ 

House Conference Report (1 Leglisative History of the Labor- 
Management Relations Act of 1947, p. 564) states: ‘‘Section 14 
of the Senate amendment contained a provision to the effect that 
nothing in the Act was to be construed so as to prohibit super- 
visors from becoming or remaining members of labor organizations, 
but that employers should not be compelled to consider individuals 
defined as supervisors as employees for the purposes of any law, 
either national or local, relating to collective bargaining. There 
was nothing in the Senate amendment which would have the effect 
of prohibiting supervisors from becoming members of a labor 
organization, and the first part of this provision was included 
presumably out of an abundance of caution’’ (Ibid. at p. 564) 
(emphasis added). : 
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tain the present practice of their joining not only foremen 
unions but also rank and file unions. Accordingly, the 
contention of the General Counsel that the protection of 
Section 14(a) extends only to supervisors’ joining and par- 
ticipating in foremen’s unions must be rejected and recog- 
nition must be given to their right of participation, not 
only in supervisory unions, but also in rank and file unions 
such as Local Union 636. 


Petitioner’s argument that the Nassau doctrine was con- 
trary to certain provisions of the Labor-Management Re- 
porting and Disclosure Act of 1959 was rejected by the 
General Counsel by a short answer that Section 603(d) of 
that Act specifically provides that the rights guaranteed 
by the 1959 Act cannot be asserted to avoid liability under 
the Taft-Hartley Act. Petitioner merely states, and be- 
lieves logically, that the rights conferred under the Labor- 
Management Reporting and Disclosure Act of 1959, namely 
the right of every member to vote, to hold union office so 
long as it is not contrary to the union constitution and 
by-laws, gives credence to our belief that Congress never 
intended that, when supervisors vote in union elections and 
hold union office, they are, by the mere fact of their being 
supervisors without any additional evidence or proof, vio- 
lating Sections 8(a)(1) and (2). It is submitted that Con- 
gress, under Sections 8(a)(1) and (2), required proof that 
the supervisor, in participating in union affairs, was an 
agent of the employer, acting on his employer’s behalf. 

Respectfully submitted, 


Martin F. O’DonocHvr 
Tuomas X. Dunn 


Patrick C. O’DonocHvE 

Counsel for Petitioner 
831 Tower Building 
Washington 5, D. C. 


